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DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

29  CFR  Part  2530 

Rules  and  Regulations  for  Minimum 
Standards  for  Empioyee  Benefit  Plans; 
Suspension  of  Benefit  Rules 

agency:  Department  of  Labor. 
action:  Adoption  of  regulation. 

summary:  This  document  sets  forth  a 
regulation  governing  the  circumstances 
in  which  it  is  permissible  for  a  plan  to 
suspend  the  payment  of  pension  benefits 
to  a  retiree.  The  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
authorizes  the  Secretary  of  Labor  to 
prescribe  regulations  setting  forth  the 
circumstances  and  conditions  under 
which  the  right  of  a  retiree  to  a  benefit 
payment  is  not  treated  as  forfeitable 
solely  because  the  plan  provides  that 
benefit  payments  are  suspended  during 
certain  periods  of  reemployment.  The 
regulation  affects  employees  covered 
under  employee  pension  benefit  plans. 
DATES:  Written  comments  on  the 
general  operation  of  the  adopted 
provisions  of  §  2530.203-3  as  they  affect 
plans  covering  employees  in  “seasonal 
industries”  must  be  received  by  the 
Department  during  the  period  beginning 
May  27, 1982  and  ending  November  29, 
1982.  (See  discussion  of  these  provisions 
in  Supplementary  Information  section 
below).  The  regulation  is  effective  May 
27, 1981, 

ADDRESSES:  Written  comments 
(preferably  at  least  three  copies)  should 
be  submitted  to  the  Office  of  Reporting 
and  Plan  Standards,  Pension  and 
Welfare  BeneHt  Programs,  Room  N- 
4508,  U.S.  Department  of  Labor, 
Washington,  D.C.  20216,  Attention: 

§  2530.203-3.  All  written  comments  will 
be  available  for  public  inspection  at  the 
Public  Documents  Room,  Pension  and 
Welfare  Benefit  Programs,  Department 
of  Labor,  Room  N-4677f  200  Constitution 
Avenue,  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

|ay  S.  Neuman,  Esq.,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor, 
Washington,  D.C.  20216:  202-523-8658 
(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  On 
December  19, 1978,  notice  was  published 
in  the  Federal  Register  (43  FR  59048)  that 
the  Department  had  under  consideration 
a  proposal  to  adopt  a  regulation,  29  CFR 
2530.203-3,  under  section  203(a)(3)(B)  of 
the  Act.  relating  to  suspension  of 
pension  benebt  payments  under  certain 
circumstances.  On  the  basis  of  the 
comments  received  concerning  the 


December  19, 1978  proposal,  the 
Department  has  decided  to  adopt,  with 
certain  modifications,  9  2530.2(^-3  as 
proposed.  Plans  w’hich  provide  for 
suspension  of  benefits  will  be  required 
to  comply  with  all  relevant  aspects  of 
the  regulation.  To  the  extent  that  this 
regulation  imposes  speciBc  requirements 
not  provided  for  in  the  Act,  it  will  have 
only  a  prospective  effect  on  the 
operation  of  plans  and'  the  rights  of 
employees.  Suspension  of  benefit 
payments  by  plans  prior  to  the  effective 
date  of  the  regulation  will  be  governed 
by  section  203(a)(3)(B)  of  the  Act 
without  reference  to  the  regulation.  Set 
forth  below  is  a  discussion  of  the 
regulation  as  adopted,  the  changes  from 
the  proposed  regulation,  and  the  primary 
views  expressed  in  the  public 
comments. 

A.  Statutory  Provisions  and  Summary  of 
the  Regulation 

Under  the  minimum  vesting  standards 
for  employee  pension  benefit  plans 
contained  in  section  203  of  the  Act,  each 
pension  plan  shall  provide  that  an 
employee's  right  to  his  normal 
retirement  beneHt  is  nonforfeitable  upon 
the  attainment  of  normal  retirement  age. 
In  addition,  an  employee's  rights  to 
benefits  derived  from  his  own 
contributions  may  never  be  forfeited. 
With  respect  to  beneHts  derived  from 
employer  contributions,  a  plan  is 
required  to  provide  that  such  benefits 
become  nonforfeitable  within  the  time 
limits  of  one  of  three  alternative  vesting 
schedules  set  forth  in  section  203(a)(2)  of 
the  Act.  However,  section  203(a)(3)(B)  of 
the  Act  (and  section  411(a)(3)(B)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  (Code))  permits,  but  does  not 
require,  a  plan  to  provide  that,  under 
certain  conditions,  the  right  to  an 
accrued  benefit  derived  from  employer 
contributions  may  be  suspended  for 
periods  during  which  the  employee  is 
reemployed,  without  such  suspension 
being  deemed  an  impermissible 
forfeiture.  For  a  plan  other  than  a 
multiemployer  plan,  such  benebts  may 
be  suspended  upon  an  employee's 
reemployment  only  if  such 
reemployment  is  w'ith  an  employer 
under  whose  plan  the  benefits  are  being 
paid.  In  the  case  of  a  multiemployer 
plan,  however,  suspension  is  permitted 
when  the  employee  is  reemployed  in 
any  employment  which  is  in  the  same 
industry,  in  the  same  trade  or  craft,  and 
in  the  same  geographic  area  covered  by 
the  plan,  at  the  time  the  payment  of 
benefits  commenced. 

The  regulation  being  adopted,  like  the 
one  proposed,  provides  that  a  pension 
plan  may  withhold  certain  accrued 
benefits  which  would  otherwise  have 


been  payable  to  the  retiree  (the 
“suspendible  amount”)  if  the  retiree  is 
employed  in  "section  203(a)(3)(B) 
service”.  Under  the  regulation,  section 
203(a)(3)(B)  service  results  during  a 
calendar  month  (and  thus  an  amount  not 
exceeding  the  suspendible  amount  of 
that  month's  benefit  may  be  withheld),  if 
a  retiree  completes  40  or  more  hours  of 
service  (as  defined  in  29  CFR  2530.200b- 
2(a)(1))  in  the  relevant  type  of 
employment  referred  to  in  section 
203(a)(3)(B).  Accordingly,  in  the  case  of 
any  plan  other  than  a  “multiemployer 
plan”  as  defined  in  section  3(37)  of  the 
Act,  section  203(a)(3)(B)  service  results 
for  any  month  if  a  retiree  of  the  plan 
who  is  otherwise  eligible  to  receive 
benefits  under  the  plan  completes  40  or 
more  hours  of  service  in  that  month  for 
an  employer  who  maintains  the  plan, 
(including  certain  afHliated  employers, 
as  described  in  29  CFR  2520.210  (d)  and 
(e)).  In.the  case  of  a  multiemployer  plan, 
as  defined  in  section  3(37)  of  the  Act,  the 
employment  of  a  retiree  of  the  plan  who 
is  otherwise  eligible  to  receive  benefits 
under  the  plan  results  in  section 
203(a)(3)(B)  service  during  a  calendar 
month  if  the  retiree,  in  such  month, 
completes  40  or  more  hours  of  service  in: 

An  industry  in  which  employees  covered 
by  the  plan  were  employed  and  accrued 
benefits  under  the  plan  as  a  result  of  such 
employment  at  the  time  that  the  payment  of 
benehts  commenced  or  would  have 
commenced  if  the  employee  had  not  returned 
to  employment,  and 

A  trade  or  craft  in  which  the  employee  was 
employed  at  any  time  under  the  plan,  and 

The  geographic  area  covered  by  the  plan  at 
the  time  that  the  payment  of  benefits 
commenced  or  would  have  commenced  if  the 
employee  had  not  returned  to  employment. 

The  regulation  being  adopted,  like  the 
one  proposed,  clarifies  the  terms 
“industry”,  “trade  or  craft”,  and 
“geographic  area  covered  by  the  plan”, 
and  contains  provisions  relating  to 
resumption  of  payments,  notification 
obligations  of  plans  and  retirees,  and 
calculation  of  the  suspendible  amount. 
These  and  other  aspects  of  the 
regulation  are  discussed  below. 

It  should  be  noted  that  section 
203(a)(3)(B)  and  this  regulation  do  not 
require  plans  to  provide  for  or  impose 
suspensions  of  benefits.  In  addition, 
while  a  suspension  may  not  be  imposed 
unless  the  requirements  of  the  Act  and 
this  regulation  would  be  met,  the 
Department  is  of  the  view  that  a  plan 
which  has  elected  to  provide  for 
suspension  of  benefits  is  not  required  to 
provide  for  suspension  of  benefits  to  the 
•  fullest  extent  that  the  Act  and  this 
regulation  would  permit.  For  example,  a 
plan  could  provide  that  “section 
203(a)(3)(B)  service”  (as  deHned  in  the 
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regulation  and  discussed  further  below) 
would  result  when  an  employee 
completes  60  or  more  hours  of  service  in 
a  calendar  month  in  the  relevant  type  of 
employment  rather  than  providing,  as 
permitted  by  the  regulation,  that  such 
service  results  when  the  employee 
completes  only  40  or  more  hours  of 
service  in  a  calendar  month.  As  another 
example,  a  multiemployer  plan  could 
provide  that  the  “geographic  area 
covered  by  the  plan"  does  not  include 
all  the  territory  which  would  qualify  for 
inclusion  under  the  Act  and  this 
regulation,  and  thereby  permit  retirees 
to  return  to  work  in  such  excluded 
locales  without  risk  of  suspension. 
Certain  provisions  of  the  regulation 
have  been  modibed  to  reflect  this  view 
more  clearly. 

B.  Scope  of  Regulation 

Early  retirement  benefits.  The 
Department  is  aware  that  certain  plans 
provide  that  under  certain 
circumstances  a  plan  participant  may  be 
entitled  to  begin  receiving  pension 
beneflts  prior  to  attainment  of  normal 
retirement  age  under  the  plan.  The 
applicability  of  the  regulation  in  the 
case  of  an  early  retiree  was  discussed  in 
footnote  9  to  the  preamble  of  the 
proposed  regulation.  There  the 
Department  noted  that  because  section 
206(a)  of  the  Act.  section  401(a)(14)  of 
the  Code  and  the  regulations  thereunder 
require  a  plan  only  to  pay  the  actuarial 
equivalent  of  the  normal  retirement 
benefit  to  an  early  retiree,  a  plan  would 
not  be  prohibited  from  ceasing  payment 
of  benefits  to  an  early  retiree  for  any 
reemployment,  so  long  as  such  benefits 
were  actuarially  recalculated  in  order  to 
compensate  for  the  temporary 
withholding,  and  if  payment  of  beneflts 
under  the  recalculation  began  no  later 
than  normal  retirement  age.  The 
Department  stated,  however,  that  if  a 
plan  intended  to  withhold  permanently 
the  beneflts  of  an  early  retiree,  then  the 
plan  would  be  permitted  to  do  so  only  in 
the  circumstances  described  in  the 
regulation. 

Numerous  commentators  requested 
that  the  Department  provide 
clariflcation  regarding  the  extent  to 
which  suspensions  of  early  retirement 
benefits  must  comply  with  the 
provisions  of  the  regulation.  The 
Department  was  also  requested  to  state 
whether,  or  to  what  extent,  certain  types 
of  beneflts  payable  prior  to  normal 
retirement  age  would  constitute  “early 
retirement  beneflts”  for  purposes  of 
applying  the  suspension  of  beneflts 
rules.  Commentators  argued  that, 
because  the  Act  does  not  require  a  plan 


to  offer  an  early  retirement  option,'  and 
because  section  203(a)  requires  that 
rights  to  a  normal  retirement  benefit 
must  become  nonforfeitable  upon  the 
attainment  of  normal  retirement  age, 
there  should  be  no  restrictions  imposed 
regarding  suspension  of  early  retirement 
beneflts. 

In  this  regard,  it  is  the  Department's 
view  that  sections  203(a)  and  206(a),  as 
here  relevant,  are  designed  to  protect  a 
plan  participant’s  right  to  receive  a 
normal  retirement  benefit  or  its  actuarial 
equivalent.  Where  a  plan  provides  for 
payment  of  an  early  retirement  benefit 
which  provides  the  actuarial  equivalent 
of  a  normal  retirement  benefit 
commencing  at  normal  retirement  age,  a 
permanent  withholding  of  a  portion  of 
such  early  retirement  benefit  would 
e^ect  a  forfeiture  of  a  portion  of  the 
ejected  employee's  normal  retirement 
beneflt  that  would  have  commenced  at 
normal  retirement  age.  The  Department 
does  not  believe  that,  by  commencing 
actuarially  reduced  beneflts  before 
normal  retirement  age,  a  plan  is 
permitted  to  subject  such  beneflts  to 
forfeiture  under  circumstances  other 
than  those  permitted  under  the  Act. 
Accordingly,  it  is  the  Department’s 
position  that  a  permanent  withholding  of 
beneflts  payable  prior  to  normal 
retirement  age  due  to  the  early  retiree’s 
return  to  employment,  to  the  extent  that 
such  withholding  would  affect  the 
integrity  of  the  actuarial  equivalent  of 
the  normal  retirement  beneflt,  may  be 
imposed  only  in  a  manner  consistent 
with  the  requirements  of  section 
203(a)(3)(B)  and  this  regulation.  A  plan 
may,  however,  interrupt  the  payment  of 
early  retirement  beneflts  on  account  of 
an  early  retiree’s  return  to  employment 
during  the  period  prior  to  attainment  of 
normal  retirement  age  without 


’  Section  206(a)  requires  each  pension  plan  to 
provide  that  “unless  the  participant  otherwise 
elects,  the  payment  of  benefits  under  the  plan  to  the 
participant  shall  begin  not  later  than  the  60th  day 
after  the  latest  of  the  close  of  the  plan  year  in 
whidi — 

“(1)  *  *  *  the  participant  attains  the  earlier  of  age 
65  or  the  normal  retirement  age  specified  under  the 
plan, 

"(2)  occurs  the  10th  anniversary  of  the  year  in 
which  the  participant  commenced  participation  in 
the  plan,  or 

"(3)  the  participant  terminates  his  service  with  the 
employer." 

This  section  also  requires  a  plan  which  provides 
for  the  payment  of  an  early  retirement  benefit  to 
provide  that  a  participant  who  satisfied  the  service 
requirements  for  such  early  retirement  benefit,  but 
separated  from  service  (with  any  nonforfeitable 
right  to  an  accrued  benefit)  before  satisfying  the  age 
requirement  for  such  early  retirement  benefit,  is 
entitled  upon  satisfaction  of  such  age  requirement 
to  receive  a  benefit  not  less  than  the  benefit  to 
which  he  would  be  entitled  at  the  normal  retirement 
age,  actuarially  reduced  under  regulations 
prescribed  by  the  Secretary  of  the  Treasury. 


complying  with  such  requirements  if  the 
integrity  of  the  normal  retirement 
beneflt  would  not  be  affected  by  such 
action.  As  stated  in  footnote  9  to  the 
preamble  to  the  proposed  regulation, 
this  would  be  the  case  where  the 
affected  employee’s  beneflt  is 
actuarially  recalculated  in  order  to 
compensate  for  beneflt  payments  which 
were  withheld  and  payment  of  such 
recalculated  beneflts  begins  no  later 
than  normal  retirement  age.* 'This  would 
also  be  the  case,  as  noted  by 
commentators,  where  for  example  the 
early  retirement  beneflt  equals  the 
normal  retirement  beneflt,  or  where, 
upon  attainment  of  normal  retirement 
age,  the  participant  receives  a  normal 
retirement  beneflt  notwithstanding 
receipt  of  early  retirement  beneflts.  In 
response  to  commentators’  suggestions, 
a  provision  has  been  added  to  the  final 
regulation  clarifying  the  applicability  of 
the  regulation  in  the  case  of  an  early 
retiree. 

Commentators  cited  a  number  of  court 
decisions  *  for  the  proposition  that  the 
protections  of  section  203(a)  against 
forfeitures  of  beneflts  do  not  apply 
under  any  circumstances  until 
attainment  of  normal  retirement  age. 

The  cited  decisions  did  not,  however, 
address  the  question  of  the  effect  that 
the  suspension  of  pre-normal  retirement 
benefits  would  have  on  the  receipt  of 
the  participants’  normal  retirement 
beneflts  upon  their  attainment  of  normal 
retirement  age.  As  stated  above,  plans 
may  provide  for  forfeitures  of  the  right 
to  receive  an  early  retirement  benefit 
without  regard  to  section  203(a)(3)(B),  so 
long  as  the  normal  retirement  beneflt 
payable  at  normal  retirement  age  is  not 
affected  by  such  action.  *1110  regulation 
is,  accordingly,  not  inconsistent  with  the 
cases  cited  by  the  commentators. 

Disability  retirement  benefits.  Several 
commentators  requested  clariflcation  as 
to  the  applicability  of  section 
203(a)(3)(B)  and  this  regulation  to 
programs  which  provide  retirement 
income  to  persons  because  they  are 
disabled.^  It  was  argued  that,  because  a 
disability  pension  is  an  “optional  benefit 
form”  not  required  under  the  Act,  plans 


‘Of  course,  such  recalculated  benefits  would  not 
have  to  commence  at  normal  retirement  age  if  the 
employee  was  employed  in  section  203(a)(3)(B) 
service  at  such  time  and  if  benefits  were  suspended 
as  authorized  herein. 

‘Capocci  V.  General  Motors,  444  F.Supp.  1306 
(Ha.,  1978;  Hum  v.  Retirement  Tr.  Fr.  of  P.H.  and 
P.I..  460  F.Supp.  112  (C.D.  Cal.,  1978);  RHey  v. 
MEBA,  588  F2d  968  (2d  Cir..  1978);  and  Bayles  v. 
Central  States.  602  F.2d  97  (5th  Cir.,  1979). 

*  It  should  be  noted  that  section  203(a)(3)(B)  and 
this  regulation  do  not  apply  to  disability  payment 
programs  which  are  “employee  welfare  beneHt 
plans",  within  the  meaning  of  section  3(1)  of  the 
Act. 
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which  provide  such  benefits  should  not 
be  subject  to  the  same  rules  regarding 
suspension  as  apply  to  suspension  of 
normal  retirement  beneHts  after 
attainment  of  normal  retirement  age. 
These  commentators  appear  to  be 
concerned  about  the  situation  where 
disability  pensions  commence  prior  to 
normal  retirement  age,  or  provide 
benefits  in  excess  of  normal  retirement 
benefits,  or  both.  It  is  the  Department's 
view  that  the  suspension  rules  generally 
apply  to  “disability  pension"  programs. 
However,  to  the  extent  that  a  disability 
retirement  program  provides  for 
payment  of  pension  benefits  prior  to 
attainment  of  normal  retirement  age. 
such  payments  may  be  suspended 
subject  to  the  same  limitations  as  other 
“early  retirement"  benefits  (see 
discussion  above).  In  addition:,  to  the 
extent  that  disability  benefits  exceed 
normal  retirement  benefits,  they  may  be 
withheld  from  a  retiree  after  attainment 
of  normal  retirement  age  without  regard 
to  section  203(a)(3)(B)  and  this 
regulation. 

C.  Employment  in  Section  203(a)(3)(B) 
Service 

Requirement  of  commencement  of 
benefits.  Section  203(a)(3)(B),  provides, 
in  part,  that  benefits  may  be  suspended 
“for  such  period  as  the  employee  is 
employed,  subsequent  to  the 
commencement  of  payment  of  such 
benefits"  in  certain  types  of 
employment.  However,  because  under 
section  206(a)  of  the  Act,  section 
401(a)(14)  of  the  Code  and  the  Treasury 
regulations  thereunder,  a  plan  is 
permitted  to  provide  for  the 
commencement  of  retirement  benefits 
not  later  than  the  60th  day  after  the 
close  of  the  year  in  which  an  event 
which  signals  the  beginning  of  an 
entitlement  to  pension  payments  occurs, 
paragraph  (c)  of  the  proposal  was 
drafted  so  as  to  permit  a  plan  to  treat  as 
section  203(a)(3)(B)  service  relevant 
service  prior  to  the  time  benefits 
commence  as  permitted  by  section 
206(a).  In  this  connection,  proposed 
paragraph  (c)  read,  in  part,  as  follows: 
"the  employment  of  an  employee, 
subsequent  to  the  time  that  benefits 
commenced  or  would  have  commenced 
if  the  employee  had  not  remoined  in  or 
returned  to  employment  (will  be  treated 
as  section  203(a)(3)(B)  service  if  certain 
conditions  are  met)  *  *  *  ’’  (emphasis 
supplied).  Several  commentators  noted 
that  under  the  quoted  language,  it  would 
be  possible  for  the  regulation  to  apply  to 
a  plan  participant  who  merely  continued 
in  employment  beyond  normal 
retirement  age,  thereby  entitling  such 
participant  to  the  employee-derived 
portion  of  his  pension  benefit  even 


though  the  participant  had  not  “retired". 
These  commentators  are  correct  in  their 
understanding  that  under  the  regulation 
service  beyond  normal  retirement  age 
may  be  treated  as  “section  203(a)(3)(B) 
service"  if  relevant  requirements  are 
met,  even  though  no  formal  act  of 
retirement  has  occurred.  However,  in 
such  circumstances,  a  plan  need  not  pay 
the  affected  participant  the  employee- 
derived  portion  of  the  pension  benefit 
because,  under  section  206(a).  a  plan 
need  not  commence  the  payment  of 
pension  benefits  until  the  participant 
terminates  service  with  an  employer 
maintaining  the  plan.  In  this  regard,  it 
should  be  noted  that  we  have  conferred 
with  representatives  of  the  Internal 
Revenue  Service  and  they  have 
informed  us  that  although  section  206(a) 
(section  401(a)(14)  of  the  Code) 
authorizes,  in  some  cases,  a  delay  in  the 
commencement  of  pension  benefit 
payments,  that  section  does  not 
authorize  a  forfeiture  of  benefits. 
Accordingly,  where  a  participant 
continues  to  work  beyond  normal 
retirement  age  with  an  employer 
maintaining  the  plan,  but  not  in 
circumstances  which  would  constitute 
“section  203(a)(3)(B)  serivce,”  the  plan 
could  delay  commencement  of  benefit 
payments  only  if  the  participant  would 
be  entitled  under  the  plan  to  an 
actuarially  increased  benefit  at  the  time 
the  payment  of  benefits  commenced. 

Minimum  hour  requirement.  Pursuant 
to  the  provision  in  section  203(a)(3)(B) 
which  specifically  authorizes  the 
Secretary  of  Labor  to  define  the  term 
“employed"  for  purposes  of  suspension 
of  benefits,  the  Department  proposed 
that  a  retiree  would  not  be  considered 
“employed"  in  a  month  (and,  therefore, 
benefits  for  that  month  could  not  be 
suspended)  unless  the  retiree  completed 
40  or  more  hours  of  service  in  that 
month  in  the  relevant  type  of 
employment.  The  Department  also 
specifically  requested  comment  as  to 
whether  there  are  circumstances  which 
would  compel  a  standard  other  than  40 
or  more  hours  per  month. 

A  number  of  commentators  objected 
to  the  imposition  of  any  minimum 
number  of  hours  of  service  criteria  for 
determining  whether  someone  is 
"employed",  arguing  that  establishment 
of  an  employment  relationship  should  be 
sufficient  for  purposes  of  suspension  of 
benefits,  regardless  of  the  period  of 
employment.  Relevant  legislative  history 
indicates,  however,  that  section 
203(a)(3)(B)  was  not  intended  to 
authorize  suspension  of  benefits  for 
every  instance  of  post  retirement 
employment:  rather,  it  appears  that  a 
minimum  standard  for  determining 


whether  someone  was  employed  for 
purposes  of  section  203(a)(3)(B)  was 
contemplated  by  Congress.*  In  addition, 
commentators  have  not  convinced  the 
Department  that  elimination  of  any 
minimum  standard  in  this  regard  would 
be  necessary  or  desirable  to  achieve  the 
purposes  of  section  203(a)(3)(B). 
Accordingly,  the  Department  has 
decided  not  to  accept  these  comments. 

Many  comments  were  received  which 
urged  the  Department  to  set  the 
minimum  number  of  hours  at  a  lower 
level  than  that  proposed,  while  a  few 
commentators  suggested  a  higher 
minimum  number  of  hours.  The 
Department  specifically  requested 
persons  commenting  on  this  aspect  of 
the  proposed  regulation  to  specify  the 
factors  upon  which  they  base  any 
suggested  alternative,  particularly  any 
relevant  statistical  data.  Comments 
received  by  the  Department  were  not 
specific  enough  to  enable  the 
Department  to  conclude  at  this  time  that 
any  suggested  alternative  minimum 
number  of  hours  of  service  would  be 
more  appropriate  than  that  contained  in 
the  proposal. 

In  this  regard,  some  commentators 
argued  fgr  adoption  of  a  standard  of  less 
than  40  hours  in  order  to  avoid  placing 
undue  “policing”  burdens  on  plans 
which  choose  to  adopt  and  enforce 
suspension  of  benefit  provisions.  The 
Department  believes,  however,  that 
adoption  of  a  standard  of  40  hours  does 
give  plans  sufficient  flexibility  to 
encourage  participants  to  self-police  the 
suspension  of  benefits  provisions  of  a 
plan  by  honest -reporting  of  post¬ 
retirement  employment.  As  noted  in  part 
A  above,  a  plan  is  not  required  to 
provide  for  suspension  of  benefits  to  the 
fullest  extent  that  the  Act  and  this 
regulation  would  permit.  Moreover,  a 
plan  which  has  a  suspension  of  benefits 
provision  may  or  may  not  have  a  selfi 
policing  or  “reporting"  system  by  which 
it  seeks  to  become  aware  of  post¬ 
retirement  employment  in  section 
203(a)(3)(B)  service.  If  a  plan  provides 
for  benefit  suspension  and  has  a  self¬ 
policing  system,  the  plan  could,  in  order 
to  encourage  the  reporting  of  post¬ 
retirement  employment,  provide  that 
retirees  who  comply  with  the  system 
would  be  permitted  to  work  in  relevant 
employment  up  to  some  number  of  hours 
greater  than  the  plan's  threshold  (which 
could  under  the  regulation  be  as  little  as 
40  hours)  without  loss  of  benefits.  It 
does  not  appear  to  the  Department  that 


*See.  e.g.,  remarks  oT  Senator  favits. 
Congressional  Record — Senate.  August  22. 1974. 
reprinted  in  U.S.  Senate  Comm,  on  Labor  and  Pub. 
Welfare,  94th  Cong.,  Zd  Sess..  Legislative  History  of 
the  Employee  Retirement  Income  Security  Act  of 
1974  (hereafter  "Legislative  History”),  at  4772. 
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setting  the  permissible  minimum  at  40 
would  interfere  with  a  plan's  ability  to 
provide  a  real  incentive  to  participants' 
accurate  and  timely  reporting  of 
employment  while  at  the  same  time  to 
suspend  the  benefits  of  employed 
retirees  in  accordance  with  objectives 
permitted  by  the  statute.  For  example,  a 
multiemployer  plan  could  provide  that 
pension  benefit  payments  of  retirees  will 
be  suspended  for  any  month  in  which 
the  retiree  completes  40  or  more  hours  of 
service  in  an  appropriate  industry,  trade 
or  craft,  and  geographic  area  (as  defined 
in  the  regulation),  but  that  the  first  20, 

(or  10.  or  40,  etc.)  hours  of  any  such 
employment  reported  to  the  plan  in 
accordance  with  the  plan's  reporting 
system  would  not  be  counted.  In  this 
manner,  plans  should  be  able  to  tailor 
the  incentives  for  reporting  to  fit  their 
individual  circumstances. 

Moreover,  as  explained  further  below, 
the  Department  has  included  in  the 
regulation  as  adopted  special  provisions 
which  are  designed  to  further  alleviate 
difficulties  which  plans  may  face  in  this 
area. 

A  number  of  commentators  stated 
that,  regardless  of  the  general  propriety 
of  a  40  hours  a  month  standard,  such 
standard  would  not  be  appropriate  in 
certain  circumstances  because  of  the 
"seasonal”  nature  of  a  particular  type  of 
employment.  These  commentators 
argued,  in  general  terms,  that  the  final 
regulation  should  reflect  the  fact  that 
employment  in  certain  industries  in 
parts  of  the  country  may  vary  widely 
from  season  to  season,  with  the  result 
that  the  customary  number  of  hours  of 
service  performed  by  employees  in  such 
industries  is,  at  least  during  certain 
periods,  substantially  less  than  that  of 
employees  in  other  industries.  In  this 
regard,  it  should  be  noted  that  sections 
202(a)(3)(B),  203(b)(2)(C).  and 
204(b)(3)(l)  of  the  Act  (respectively, 
sections  410(a)(3)(B),  411(a)(5)(C),  and 
411(b)(3)(D)  of  the  Code)  provide  that 
the  terms  "year  of  service”  or  a  "year  of 
participation”  in  the  case  of  any 
seasonal  industry  where  the  customary 
period  of  employment  is  less  than  1,000 
hours  during  a  calendar  year  shall  be 
determined  in  accordance  with 
regulations.  (Generally,  under  applicable 
provisions  of  the  Act  and  the  Code, 

1,000  hours  is  the  figure  used  in 
measuring  a  year  of  service  and  a  year 
of  participation.)  Under  Presidential 
Reorganization  Plan  No.  4  of  1978,  the 
authority  to  draft  regulations,  rulings, 
and  opinions  relating  to  “seasonal 
industries”  rests  generally  with  the 
Secretary  of  the  Treasury.  Such 
regulations  have  not  yet  been  issued.  It 
is  the  view  of  the  Department  that  it 


would  be  inappropriate  at  this  time,  in 
light  of  the  limited  information  available 
to  the  Department  and  the  responsibility 
of  the  Treasury  Department  in  this  area, 
for  the  Department  to  adopt  specific 
rules  for  plans  whose  participants  are 
employed  in  a  "seasonal  industry.”  In 
addition,  it  appears  that  the  need,  if  any. 
for  such  special  rules  would  be  affected 
by  the  Department's  decision  to  include 
in  the  regulation,  as  described  below, 
provisions  relating  to  presumptions 
which  may  be  used  in  initially 
determining  when  a  retiree  can  be 
considered  “employed"  in  a  month  for 
purposes  of  suspension  of  benefits.  The 
Department  will,  however,  monitor  the 
operation  of  S  2530.203-3  to  determine, 
among  other  things,  whether  the 
regulation  should  be  amended  in  light  of 
the  concerns  expressed  in  these 
comments.  In  this  connection,  the 
Department  invites  the  submission  of 
further  comments,  during  the  period 
beginning  one  year  after  the  eff^ective 
date  of  this  regulation  and  ending  six 
months  thereafter,  relating  to  the  effect 
of  §  2530.203-3  on  suspension  of  beneflts 
for  plans  covering  employees  in 
“seasonal  industries." 

The  Department  received  many 
comments  which  urged  that  the  final 
regulation  permit  the  use  of  the 
equivalencies  set  forth  in  29  CFR 
2530.200b-2,  or  the  elapsed  time  method 
set  forth  in  29  CFR  2530.200b-9,  for 
purposes  of  determining  whether  a 
retiree  was  "employed”  for  purposes  of 
section  203(a)(3)(B).  Commentators 
argued  that  plans  which  use 
equivalencies  or  the  elapsed  time 
method,  rather  than  counting  hours  of 
service  under  29  CFR  2530.200b-2(a)(l), 
for  crediting  service  under  the  plan 
would  be  subject  to  added 
administrative  costs  and  inconvenience 
if  they  were  required  to  begin  keeping 
records  of  hours  of  service  solely  for 
purposes  of  suspension  of  beneflts. 
While  the  Department  believes  that 
unnecessary  administrative  burdens 
should  not  be  placed  on  plans,  it  does 
not  appear  that  application  of  the 
equivalency  or  elapsed  time  methods  of 
crediting  service  would  be  appropriate 
for  determining  whether  a  suspension  of 
beneflts  may  be  imposed.  It  appears 
that  in  some  circumstances,  direct 
application  of  the  equivalencies  or 
elapsed  time  method  to  determine 
whether  a  person  is  “employed”  for 
purposes  of  section  203(a)(3)(B)  might 
result  in  a  suspension  of  beneflts  even 
though  the  affected  retiree  had  not 
rendered  an  amount  of  service  to  the 
employer  which  would  justify  a 
suspension  of  benefits.  In  the 
Department’s  view,  suspension  under 


such  circumstances  would  be 
inconsistent  with  the  purposes  of  section 
203(a)(3)(B)  and  would  be  beyond  the 
scope  of  the  activity  which  that  section 
is  intended  to  regulate. 

A  number  of  commentators  suggested 
that  the  Department  replace  the 
proposed  hours  per  month  standard  with 
a  standard  based  on  the  amount  of 
compensation  earned  by  a  retiree  in 
relevant  types  of  service.  Other 
commentators  suggested  that  plans 
should  be  given  the  option  to  use  a 
monetary  standard  as  an  alternative  to 
an  hours  standard.  The  use  of  such  an 
alternative,  the  commentators  argued, 
would  obviate  the  need  for  plans  to 
count  hours  of  service.* 

The  Department  is  not  convinced  that 
use  of  a  monetary  standard  would  be 
appropriate.  Section  203(a)(3)(B)  permits 
suspension  of  beneflts  only  “for  such 
period  as  the  employee  is  employed,” 
thereby  suggesting  application  of  a  time- 
related  standard.  In  addition, 
application  of  an  earnings  based 
standard  could  lead  to  results  which 
may  not  be  consistent  with  the  purposes 
of  section  203(a)(3)(B)  (for  example, 
highly  compensated  retirees  could  have 
beneflts  suspended  for  a  relatively  brief 
period  of  employment,  while  lower  wage 
retirees  could  work  many  more  hours 
before  reaching  the  earnings  limitation). 
Further,  it  appears  to  the  Department 
that  it  is  unlikely  a  monetary  standard 
could  be  developed  which  would 
accommodate  in  an  appropriate  and 
equitable  manner  the  diverse 
characteristics  of  the  populations  which 
would  be  affected,  and  that  if  such  a 
standard  could  be  developed  it  would 
be  so  complex  as  to  be  unworkable. 

Under  the  proposed  regulation,  only 
hours  of  service  as  defined  in  29  CFR 
2530.200-2(a)(l)  would  be  relevant  in 
determining  section  203(a)(3)(B)  service. 
Because  2530.200b-2(a)(l)  refers  only  to 
hours  for  which  an  employee  is  paid,  or 
entitled  to  payment,  for  the  performance 
of  duties  for  an  employer,  a  retiree  could 
not  be  subject  to  a  suspension  of 
pension  beneflts  due  to  receipt  of,  for 
example,  workmen's  compensation, 
vacation,  disability,  unemployment, 
holiday,  or  sick  leave  beneflts. 
Commentators  objected  to  the  exclusion 
from  the  calculation  of  hours  for  which 


*  Commentators  also  argued  that  if  the  monetary 
standard  were  set  at  the  same  figure  as  that  which  a 
pensioner  could  earn  without  suffering  a  decrease  in 
social  security  benefits,  use  of  such  standard  would 
allow  retirees  to  keep  track  of  only  one  set  of 
numbers  to  safeguard  against  a  decrease  in  both 
private  pension  and  social  security  beneHts.  This 
approach,  however,  would  not  necessarily  have  the 
advantage  suggested  by  the  commentators  because 
only  compensaUon  for  certain  types  of  service 
would  be  relevant  for  purposes  of  section 
203|a)(3)(B). 
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the  above  types  of  payments  are 
received,  and  suggested  that  certain 
payments  which  are  received  other  than 
for  the  performance  of  services  should 
be  deducted  from  pension  payments. 
Because  section  203(a)(3)(B)  permits 
suspension  of  benefits  only  “for  such 
period  as  the  employee  is  employed," 
the  Department  has  decided  not  to 
adopt  these  suggested  changes  since  it 
could  not  be  said  that  a  retiree  is 
“employed"  solely  because  he  is 
receiving  payments  of  the  types 
enumerated  above. 

“Period"  of  employment  and  of 
suspension.  The  Act  provides  that 
"payment  of  benebts  (may  be) 
suspended  for  such  period  as  the 
empioyee  is  employed  •••.*’  The 
legislative  history  to  this  provision 
indicates  that  the  period  of  suspension 
should  bear  a  “reasonable"  relation  to 
the  period  of  reemployment.’ 
Accordingly,  and  since  it  appeared  that 
most  plans  make  pension  payments  on  a 
monthly  basis,  the  Department  proposed 
that  “employment"  be  determined  on  a 
monthly  basis  and  that  a  suspension  of 
benefits  could  be  imposed  each  month 
that  the  retiree  was  employed.  Having 
proposed  that  performance  of  a  given 
numer  of  hours  of  service  in  any  one 
calendar  month  in  a  relevant  type  of 
employment  would  cause  a  retiree  to  be 
“employed"  in  that  month  for  purposes 
of  section  203(a)(3)(B),  the  Department 
proposed  that  the  suspendible  amount  of 
one  month’s  benefit  could  be  withheld. 
Thus,  under  the  proposal,  when  a  retiree 
engaged  in  one  or  more  months  of 
“section  203(a)(3)(B)  service”,  the  plan 
could  withhold  the  suspendible  amount 
of  a  corresponding  number  of  the 
retiree's  monthly  pension  payments. 

In  footnote  4  to  the  preamble  to  the 
proposed  regulation,  the  Department 
noted  that  some  plans  provide  for  a 
period  of  suspension  of  benefits  which  is 
greater  than  either  the  actual  period  of 
post-retirement  employment  or  the 
period  provided  in  the  proposal.  In 
response  to  a  specific  request  for 
comments  on  this  aspect  of  the  proposal, 
a  number  of  commentators  urged  the 
Department  to  expand  substantially  the 
period  during  which  benefits  could  be 
suspended.  It  was  suggested,  for 
example,  that  plans  should  be  permitted 
to  withhold  the  suspendible  amount  of 
six  or,  in  some  cases,  12  monthly 
payments  for  every  month  a  retiree 
engaged  in  section  203(a)(3)(B)  service.' 


'See.  e.g..  remarks  of  Rep.  Dent  Congressional 
Report — House.  August  20, 1974  reprinted  in 
Legislative  History  at  4670:  remarks  of  Sen. 
Williams,  Congressional  Record — Senate,  August 
22. 1974.  reprinted  in  Legislative  History  at  4738. 

'Where  a  retiree  fails  to  comply  with  plan 
provisions  requiring  that  the  plan  be  notiSed  of 


In  the  opinion  of  the  commentators,  an 
extended  period  of  suspension  is 
necessary  or  desirable  in  order  to: 

Create  a  disincentive  for  retirees  to 
return  to  woric  penalize  retirees  who 
receive  benefits  in  contravention  of  plan 
provisions;  and  prevent  pension  plans 
from  being  converted,  in  part,  into 
supplementary  unemployment  insurance 
plans. 

After  careful  consideration  of  these 
comments,  the  Department  has  decided 
not  to  change  the  regulation  in  this 
regard.  It  appears  that  a  month  is  the 
most  generally  convenient  and 
resonable  period  upon  which  to  base  a 
determination  of  “employment".  The 
Department  believes  that,  consistent 
with  the  language  and  legislative  history 
of  section  203(a)(3)(B),  it  is  reasonable  to 
authorize  a  one  month  suspension  of 
benefits  for  each  month  of  relevant 
employment,  and  that  such  a  standard 
generally  would  strike  an  appropriate 
balance  among  the  interests  of  the  plan, 
the  general  intent  of  the  Act  to  protect 
the  rights  of  plan  participants  and 
beneHciaries  to  their  vested  accrued 
benefits,  the  interests  of  younger 
workers  in  empIo3mnent  opportunities 
and  the  needs  of  older  persons  regarding 
post-retirement  employment.  In 
addition,  the  Department  believes  that 
imposition  of  a  suspension  for  a  period 
which  exceeds  by  a  multiplicative  factor 
the  period  of  employment,  as  suggested 
by  some  commentators,  would  not  be  a 
suspension  for  the  “period  (during 
which)  the  employee  was  employed” 
within  the  meaning  of  the  statute. 

The  regulation  does  not  allow  the 
imposition  of  additional  periods  of 
suspension  in  cases  where  a  retiree  fails 
to  inform,  or  misinforms,  the  plan  of 
reemployment  status.  As  indicated  by 
the  commentators,  suspensions  for  these 
or  similar  types  of  “undesirable” 
conduct  would  amount  to  “penalties.”  It 
appears  from  the  statutory  language  and 
relevant  legislative  history  that  the 
circumstances  which  section  203(a)(3)(B) 
is  meant  to  address  are  limited  to  actual 
post-retirement  employment.  In  the 
Department's  view,  because  such 
penalties  would  be  imposed  for  actions 
which  are  independent  of  the  period  or 
the  fact  of  post-retirement  employment, 
they  are  not  permitted  under  section 
203(a)(3)(B).*  Moreover,  as  discussed  in 
the  preceding  section,  it  appears  that 
plans  have  available  a  means  of 
encouraging  the  reporting  of  post¬ 
retirement  employment  which  is 


posl-retirement  employment  commentators 
requested  that  the  regulation  permit  even  additional 
withholdings. 

'Recent  legislative  proposals  would  alter  the 
present  statutory  provisions  in  this  regard.  See.  S. 
209. 96th  Cong..  Ist  Sess..  section  125. 


permissible  under  the  regulation.  The 
Department  is,  however,  aware  that  a 
plan  which  chooses  to  provide  for 
suspension  of  benefits  could  encounter 
difficulties  in  enforcing  such  provisions, 
even  if  the  plan  has  adopted,  and,  as 
described  above,  encourages  the  use  of, 
employment  verirication  reporting 
requirements  under  paragraph  (b)(5)  of 
the  regulation.  These  difficulties  would 
be  most  severe  in  cases  where  a  retiree 
does  not  comply  with  the  plan's 
reporting  requirements.  The  Department 
agrees  with  the  view,  expressed  by 
some  commentators,  that  a  plan  should 
not  be  put  in  the  position  of  having  to 
assume  unreasonable  burdens  in  order 
to  make  its  suspension  of  benefits 
provisions  workable,  and  has 
determined  to  address  this  issue  by 
including  in  the  regulation  provisions 
which  would  permit  such  a  plan  to 
employ  certain  presumptions  in  these 
circumstances,  subject  to  appropriate 
procedural  safeguards.  Under  the 
regulation,  a  plan  which  has  adopted  * 
and  adequately  communicated  to 
participants  a  reporting  system  could 
adopt  a  provision  to  the  effect  that  when 
the  plan  fiduciaries  become  aware  that 
a  retiree  is  employed  in  section 
203(a)(3)(B)  service  and  the  retiree  has 
not  complied  with  the  plan's  reporting 
system  with  regard  to  that  employment, 
the  plan  may,  unless  it  would  be 
unreasonable  under  the  circumstances 
to  do  so,  act  on  the  basis  of  a 
presumption  that  the  retiree  had 
exceeded  the  plan's  minimum  number  of 
hours  for  that  month.  In  recognition  of 
the  special  problems  in  this  area  which 
might  be  faced  by  a  plan  covering 
persons  employed  in  the  building  trades, 
the  regulation  provides  for  an  additional 
possible  presumption  which  such  a  plan 
could  use.  In  this  regard,  the  regulation 
permits  such  a  plan  to  adopt  a  provision 
to  the  effect  that  when  the  plan 
fiduciaries  become  aware  that  a  retiree 
is  employed  in  section  203(a)(3)(B) 
service  at  a  construction  site  and  the 
retiree  has  not  complied  with  the  plan's 
reporting  system  with  regard  to  that 
employment,  then  the  plan  Hduciaries 
may,  unless  it  would  be  unreasonable 
under  the  circumstances  to  do  so,  act  on 
the  basis  of  a  presumption  that  the 
retiree  has  been  engaged  in  such 
employment  for  the  same  employer  in 
work  at  that  site  for  so  long  before  the 
work  in  question  as  that  same  employer 
has  been  performing  that  work  at  that 
construction  site. 

In  such  cases,  the  plan  could 
implement  its  suspension  of  benefit 
mec'ianisms  immediately  and  without 
further  inquiry.  This  would  enable  the 
plan  to  avoid  the  burden  of  having  to 
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verify  beforehand  that  the  retiree 
exceeded  the  minimum  number  of  hours 
for  the  period  involved  in  cases  where  it 
would  be  reasonable  to  infer  that  the 
retiree  had  so  worked.  Of  course,  the 
presumptions  used  by  the  plan 
fiduciaries  are  rebuttable  and  in  any 
such  case,  the  ejected  retiree  would 
have  the  opportunity  to  come  forward  at 
a  suspension  review  proceeding  and 
demonstrate  that,  in  fact,  he  or  she  did 
not  work  the  minimum  number  of  hours 
of  relevant  service  for  the  month(s)  in 
question.  It  should  be  noted,  however, 
that  under  the  regulation  the  use  of  the 
presumptions  is  not  permissible  unless 
the  retiree  is  sufHciently  apprised  of  the 
plan's  reporting  requirements. 
Accordingly,  plans  which  elect  to  take 
advantage  of  the  opportunity  under  the 
regulation  to  “self-police"  their 
suspension  of  benefits  provisions,  by 
adopting  reporting  requirements  and 
providing  for  the  above  described 
presumptions,  must  disclose  those 
requirements  and  the  nature  and  effect 
of  the  presumptions  to  persons  entitled 
to  benefits  under  the  plan:  in  the  plan’s 
summary  plan  description;  in  any 
communication  to  participants  regarding 
the  reporting  requirements  [e.g., 
reporting  reminders  or  forms  distributed 
by  the  plan);  and,  in  any  event,  at  least 
once  every  12  months.  Moreover,  plan 
fiduciaries  who  decide  to  initiate  or 
continue  suspensions  of  benefit 
payments  in  reliance  upon  these 
presumptions  should  be  aware  that  such 
decisions  in  these  circumstances  would 
be  subject  to  the  general  requirements  of 
section  404  of  the  Act  and  would  have  to 
be  based  on  a  reasonable,  good  faith 
determination  that  all  the  requirements 
of  the  regulation  had  been  met. 

An  "employer  maintaining  the 
plan  "—non-muhiemployer  plans.  The 
Act  provides  that,  in  the  case  of  a  plan 
other  than  a  multiemployer  plan, 
benefits  may  be  suspended  if  a  retiree  is 
reemployed  by  an  employer  who 
maintains  the  plan  imder  which  such 
benefits  were  being  paid.  The 
Department  proposed  to  include 
^  employers  described  in  29  CFR  2530.210 
(d)  and  (e)  as  “employers  who  maintain 
the  plan”  for  purposes  of  suspension  of 
benefits. 

Section  2530.210  generally  sets  forth 
rules  for  determining  the  employer  or 
employers  who  maintain  a  plan. 
Paragraph  (d)  of  that  section  requires,  in 
effect,  that  under  a  plan  maintained  by 
one  or  more  qiembers  of  a  controlled 
group  of  corporations,  service  with  any 
employer  which  is  a  member  of  the 

**  Within  the  meaning  of  section  1563(a)  of  the 
Code,  determined  without  regard  to  section 
lS63(a)(4)  and  (eH3)(C). 


controlled  group  shall  be  taken  into 
account  for  purposes  of  participation, 
vesting,  and  beneHt  accrual.  Similarly, 
paragraph  (e)  of  that  section  requires,  in 
effect,  that  under  a  plan  which  is 
maintained  by  one  or  more  trades  or 
businesses  which  are  under  common 
control,*’  service  with  any  employer 
which  is  under  common  control  shall  be 
taken  into  account  for  these  purposes. 

Inclusion  of  the  above  described 
entities  as  “employers  who  maintain  the 
plan"  was  criticized  in  the  comments  on 
the  ground  that  it  could  result,  especially 
in  the  case  of  large  corporate 
conglomerates,  in  a  far  reaching 
limitation  on  post-retirement 
employment  This  provision  was  also 
criticized  as  being  too  limited,  and  not 
accommodating  situations  where  a  non¬ 
multiemployer  plan  credits  participants 
for  service  with  related  employers  who 
maintain  separate  plans  and  who  would 
not  be  considered  members  of  a 
controlled  group,  or  under  common 
control,  with  an  employer  maintaining 
the  plan. 

Because  the  minimum  standards  rules 
under  29  CFR  Part  2530  generally 
present  a  body  of  interdependent 
provisions,  and  because  the  Department 
believes  that  interpretation  of  the  phrase 
“an  employer  who  maintains  the  plan” 
in  section  203(a](3)(B)(i]  should  be 
consistent  with  the  meaning  given  to 
that  phrase  as  used  in  other  sections  of 
Part  2  of  Title  I  of  the  Act,  the 
Department  believes  that  it  is 
appropriate  to  include  employers 
described  in  S  2530.210(d)  and  (e)  as 
employers  maintaining  the  plan  for 
purposes  of  suspension  of  benefits. 
However,  in  order  to  prevent  suspension 
of  a  retiree’s  benefits  for  post-retirement 
employment  with  an  employer  where 
pre-retirement  service  with  that 
employer  was  not  required  to  be 
counted  for  purposes  of  participation, 
vesting  and  benefit  accrual,  this 
provision  has  been  modified  to  include 
only  those  employers  maintaining  the 
plan  at  the  time  the  retiree’s  benefits 
commenced.  It  should  be  noted,  as 
discussed  above  under  the  heading 
Statutory  Provisions  and  Summary  of 
the  Regulation,  that  this  regulation  does 
not  require  the  suspension  of  benefit 
payments  under  any  circumstances,  but 
describes  circumstances  in  which  such 
suspensions  are  permitted.  Clearly,  a 
plan  may  always  provide  more  liberal 
suspension  of  benefit  rules  than  are 
described  in  this  regulation. 

”  Within  the  meaning  of  section  414(c]  of  the 
Code. 

'’This  aspect  of  the  comments  is  further 
discussed  below  under  the  beading  of 
"  "Reciprocity'  and  simitar  arrangements. " 


Accordingly,  a  plan  may  provide  that 
post-retirement  employment  with 
certain  members  of  a  controlled  group 
would  not  constitute  “section 
203(a)(3](B]  service." 

Reciprocity"  and  similar 
arrangements.  Many  commentators 
urged  the  Department  to  clarify  the 
applicability  of  provisions  of  the 
proposed  regulation  in  the  situation 
where  a  plan  is  a  party  to  a  reciprocal  or 
similar  type  of  arrangement,  under 
which  service  by  a  plan  participant  for 
an  employer  which  maintains  a  separate 
plan  may,  for  example,  be  treated  as 
service  under  the  participant’s  plan  for 
various  purposes,  or  may  be  combined 
with  service  under  the  participant's  plan 
in  order  to  calculate  the  participant’s 
entitlement  to  benefits.  In  the  context  of 
multiemployer  plans,  commentators 
suggested  that  terms  “industry”  and 
“geographic  area  covered  by  the  plan" 
should  be  defined  to  include  the 
industries  and  geographic  area  covered 
by  plans  with  whi^  the  participant's 
plan  has  entered  into  a  reciprocal 
agreement.  With  respect  to  plans  other 
than  multiemployer  plans,  it  was 
suggested  that  the  definition  of  the  term 
“an  employer  which  maintains  the  plan” 
should  be  defined  to  include  an 
employer  with  which  the  participant’s 
plan  has  an  agreement  for  crediting 
service.  Commentators  argued  that  these 
changes  should  be  adopted  because 
under  these  types  of  arrangements,  plan 
participants  are  afforded  opportunities 
for  benefit  accrual,  vesting,  and 
portability  beyond  those  required  by  the 
Act.  While  the  Department  generally 
supports  the  goals  which  reciprocal  and 
similar  arrangements  seek  to  achieve, 
the  Department  is  concerned  that 
adoption  of  the  suggestions  described 
above  might  broaden  the  authority  of 
plans  to  impose  suspensions  beyond 
that  contemplated  by  Congress. 
Accordingly,  pending  further  study  of 
the  general  nature,  extent  and  effect  of 
reciprocal  and  similar  arrangements,  the 
Department  has  decided  not  to  adopt,  at 
this  time,  the  changes  suggested  in  this 
regard.  The  Department  wishes  to  note, 
however,  that  where  an  individual  is 
receiving  benefits  under  more  than  one 
pension  plan  (whether  or  not  as  a  result 
of  a  reciprocal  arrangement),  each  plan 
is  permitted  to  apply  its  suspension 
provisions  to  that  individual 
independently  of  any  other  plan. 

"Same  industry”  requirement.  In  the 
case  of  multiemployer  plans,  one  of  the 
criteria  for  determining  section 
203(aM3)(B)  service  is  whether  the 
retiree  returned  to  employment  in  an 
industry  in  which  employees  covered  by 
the  plan  were  employed  and  accruing 
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benefits  at  the  time  the  retiree  became 
entitled  to  receive  benefits.  Under  the 
proposal,  an  ‘’indastry"  was  defined  to 
mean  “the  business  activities  of  any 
employers  maintaining  the  plan". 

^veral  commentators  interpreted  this 
provision  as  requiring  that  a  retiree 
return  to  work  for  an  employer  who 
contributes  to  the  plan  in  order  for  the 
retiree  to  be  considered  employed  in  the 
same  industry,  and  argued  that  such  a 
limitation  would  be  inconsistent  with 
the  purposes  underlying  section 
203(a)(3)(B).  It  should  be  noted, 
however,  that  under  this  provision  it  is 
the  tjiie  of  business  actiidty  engaged  in 
by  the  employer  of  the  retiree,  and  not 
vi^ether  the  retiree's  employer 
contributes  to  the  plan,  which  is 
relevant  in  determining  whether  the 
retiree  is  reemployed  in  the  same 
industry.  Accordingly,  a  retiree  may  be 
considered  employed  in  the  same 
industry  regardless  of  whether 
employment  is  with  an  employer 
maintaining  the  plan  or  with  an 
employer  who  does  not,  or  whether  the 
retiree  returns  to  work  in  a  self- 
employed  capacity.** The  regulation  as 
adopted  has  been  modified  to  clarify  the 
definition  in  this  regard. 

It  should  also  be  noted  that,  because 
an  industry  which  is  relevant  for 
purposes  of  suspension  of  benefits  must 
be  one  in  which  employees  covered  by 
the  plan  were  employed  and  accruing 
benefits  under  the  plan  as  a  result  of 
such  employment  at  the  time  that  the 
payment  of  benefits  to  the  affected 
retiree  commenced  (or  would  have 
commenced  if  the  retiree  had  not 
returned  to  employment],  the  business 
activity  of  a  contributing  employer 
which  is  not  covered  by  the  plan  at  such 
time  would  not  be  a  relevant  industry 
for  purposes  of  suspension  of  benefits. 
For  example,  an  employer  contributing 
to  multiemployer  Plan  A  engages  in 
mining  and  furniture  manufacturing.  The 
plan  does  not  cover  any  employees  in 
the  mining  industry.  The  benefits  of  a 
retiree  of  Plan  A  who  rehims  to 
employment  in  the  mining  industry  may 
not  be  suspended  under  section 
203(a)(3)(B)  and  this  regulation.  In 
addition,  if  coverage  under  Plan  A  were 
extended  to  employees  in  the  mining 
industry  subsequent  to  the  time  that 
payment  of  benefits  to  a  retiree  of  Plan 
A  commenced,  such  benefits  could  not 
be  suspended  if  that  retiree  returned  to 
employment  in  the  mining  industry. 

"Same  trade  or  craft”  requirement. 
Another  prerequisite  to  the  suspension 
of  benefits  by  a  multiemployer  plan  is 
that  the  retiree  be  employed  in  the 

footnote  S  (o  tfte  preamble  to  the  proposed 
regtilalkm. 


“same  trade  or  crafi."  Under  die 
proposal,  a  relevant  trade  or  crafi  would 
be  any  one  in  which  the  retiree  was 
employed  at  any  time  under  the  plan, 
and  the  term  “trade  or  crafi"  was 
defined  as  a  skill  or  skills,  learned 
during  a  significant  period  of  training  or 
practice,  which  is  applicable  so  as  to 
result  in  opportunities  for  employment 
in  occupations  in  some  industry.  The 
term  also  includes  those  skills  relating 
to  selling,  retailing,  managerial,  clerical 
or  professional  occupations,  as  well  as 
those  skills  relating  to  the  supervision  of 
persons  engaged  in  any  trade  or  craft. 
The  proposal  indicated  that  a 
determination  as  to  whedier  a  particular 
job  constitutes  or  falls  within  a  trade  or 
crafi  must  be  made  on  the  basis  of  all 
relevant  facts,  but  the  registration  of  an 
apprenticeship  program  with  the  Bureau 
of  Apprenticeship  and  Training  of  the 
Employment  Training  Administration  of 
the  Department  would  be  sufficient  to 
show  that  a  skill  or  skills  which  is  the 
subject  of  the  apprenticeship  program 
constitutes  a  trade  or  craft. 

Some  commentatois  suggested  that 
the  trade  or  craft  requirement  be  revised 
to  provide  that  benefits  could  be 
suspended  if  a  retiree  returned  to 
employment  in  any  trade  or  craft 
practiced  by  any  of  the  participants  of 
the  plan.  The  Department,  however,  is 
not  convinced  that  such  an  expansive 
definition  of  trade  or  craft  is  necessary 
or  desirable  in  order  to  achieve  the 
purposes  of  section  203(a)(3KB),  and  has 
therefore,  determined  not  to  alter  the 
regulation  in  this  manner. 

Commentators  also  noted  that  very 
similar  duties  might  be  performed  by 
members  of  several  different  trades  or 
crafts,  and  requested  further  guidance 
regarding  the  applicability  of  this 
criterion  in  such  situations.  The 
Department  recognized  these  concerns 
by  stating  in  proposed  §  2530.203- 
3(c)(2)(ii)  that  the  determination  whether 
a  particular  job  classification,  job 
description  or  industrial  occupation 
constitutes  or  is  included  in  a  trade  or 
craft  shall  be  based  upon  the  facts  and 
circumstances  of  each  case.  In  the 
Department's  view,  it  is  the  use  by  the 
retireee  of  the  skills  described  above, 
rather  than  performance  of  duties  under 
any  specified  job  description  or 
classification,  which  is  important  for 
determining  whether  there  is 
employment  in  the  same  trade  or  craft 
under  section  203(a)(3)(B).  Thus,  under 
this  “functional"  ty^  of  analysis,  a 
retiree  would  be  employed  in  the  same 
trade  or  crafi  if  post-retirement 
employment  required  the  use  of  the 
same  skills  as  preretirement 
employment  regardless  of  whether,  for 


example,  the  preretirement  employment 
was  as  a  “bricklayer"  and  the  post- 
retirement  employment  was  as  a 
“mason". 

The  Department  also  received 
comment  regarding  the  inclusion  in  the 
definition  of  trade  or  crafi  of 
supervisory  activities  relating  to  a 
relevant  skill  or  skills.  It  was  suggested 
that  suspension  of  benefits  due  to 
performance  of  supervisory  duties  might 
not  be  appropriate  in  all  circumstances. 

It  should  be  noted,  however,  that  under 
the  regulation  the  supervisory  activities 
must  relate  to  an  appropriate  type  of 
skill  or  skills  in  order  to  be  considered 
as  incident  to  the  same  trade  or  craft. 
Supervisory  activities  which  are  not 
meaningfully  related  to  the  "underlying" 
skill  or  skills  would,  therefore,  not 
constitute  the  “same  trade  or  crafi"  with 
regard  to  those  skills.  This  provision  is 
in  recognition  of  the  facts  that 
employees  may  often  become 
supervisors  or  foremen  in  later  years  of 
employment,  and  that  performance  of 
su(^  duties  often  requires  prior 
experience  in  the  trade  or  craft. 

"Same geographic  area" 
requirement— generally.  Under  the  Act, 
a  multiemployer  plan  may  suspend 
benefits  only  if,  inter  alia,  the  retiree 
returns  to  employment  in  “the  same 
geographic  area  covered  by  the  plan,"  as 
when  the  retiree's  benefits  conunenced 
(or  would  have  commenced  if  the  retiree 
had  not  returned  to  employment).  Under 
the  proposal,  the  geographic  area  was 
generally  defined  to  consist  of  any  state 
(or  province  of  Canada)  in  which 
contributions  have  been  made  or  have 
been  required  to  be  made  on  behalf  of 
an  employer  within  the  immediately 
preceding  five  years  and  the  remainder 
of  any  Standard  Metropolitan  Statistical 
Area  (SMSA)  which  falls  in  part  within 
such  state. 

It  was  suggested  in  the  comments  that 
the  “five  year  look-back"  aspect  of  the 
definition  be  eliminated  and  that  the. 
geographic  area  should  be  defined  in 
terms  of  the  employers  contributing  to 
the  plan  on  the  contract  date  of  the 
collective  bargaining  agreement  in  effect 
when  the  retiree's  benefits  commenced. 
The  Department  has  decided  to  delete 
the  five  year  look-back  provision  in 
order  to  reflect  the  true  scope  of  the 
geographic  area  in  wdiich  the  plan  was 
maintained  with  regard  to  an  individual 
at  the  time  of  retiremenL  For  this  same 
reason,  the  Department  has  not  adopted 
the  suggestion  that  the  geographic  area 
be  defied  by  reference  to  the  effective 
collective  bargaining  agreement 
However,  it  should  be  noted  that  to  the 
extent  that  reference  solely  to  a 
collective  bargaining  agreement  would 
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result  in  coverage  of  a  geographic  area 
which  is  smaller  than  that  permitted 
under  this  regulation,  plans  retain  the 
flexibility  to  provide  for  such  a 
definition  of  geographic  area. 

It  was  also  suggested  in  the  comments 
that  the  geographic  area  for  some  plans 
should  be  determined  as  “national"  or 
"regional,"  based  upon  a  definition  in 
the  plan  which  would  be  consistent  with 
the  claimed  jurisdiction  of  the 
participating  union.  The  commentators 
noted  that  under  such  an  arrangement, 
for  example,  a  plan  would  be  considered 
as  "national"  in  scope  (and  thus  the 
geographic  area  would  consist  of  the 
entire  country)  if  the  participating  union 
considered  that  its  jurisdiction 
encompassed  the  entire  country 
notwithstanding  coverage  under  another 
plan  of  employees  in  the  same  industry 
and  trade  or  craft  in  certain  locales.  In 
the  Department's  view,  such  a  broad 
interpretation  can  not  be  reconciled 
with  the  requirement  of  section 
203(a)(3)(B)  that  the  geographic  area 
must  be  that  covered  by  the  plan,  and 
does  not  appear  to  be  appropriate  to 
effectuate  the  purposes  of  this  section. 

A  number  of  commentators  asked  the 
Department  to  clarify  whether  the 
geographic  area  of  a  plan  includes 
locales  outside  the  area  of  a  contributing 
employer’s  normal  business  operations 
where  the  employer  performs  an 
occasional  or  isolated  project  in 
connection  with  which  contributions  are 
made  to  the  plan.  Under  the  proposal, 
this  question  would  only  arise  when  the 
project  is  performed  outside  the 
employer’s  “home”  state  or  states  and 
the  SMSAs  which  fall  in  part  therein. 

*1110  Department  believes  that  it  would 
be  inappropriate  to  extend  a  plan’s 
geographic  area  to  cover  entire  states 
(and  the  related  SMSAs)  based  upon 
such  ephemeral  contacts.  Accordingly, 
under  such  circumstances,  the 
contributions  would  be  deemed  to  have 
been  made  in  the  employer’s  “home" 
state. 

Geographic  area — maritime 
industries.  As  part  of  the  proposal,  the 
Department  requested  specific  comment 
regarding  whether  and  to  what  extent 
the  “geographic  area  covered  by  the 
plan"  should  be  specially  defined  for 
purposes  of  plans  covering  employees  in 
the  maritime  industries.  In  response  to 
comments  which  suggested  the  need  for 
such  a  special  deHnition,  the 
Department  is  publishing  for  comment 
elsewhere  in  this  issue  of  the  Federal 
Register  a  Notice  of  Proposed 
Rulemaking  to  define  the  geographic 
area  covered  by  plans  covering 
employees  in  the  maritime  industries. 
Proposed  paragraph  (c)(2)(iii)(B)  defines 


this  area  in  terms  of  ports  of 
embarkation  because  it  appears  that 
these  are  the  most  appropriate  territorial 
reference  points  for  such  plans.  The 
proposal  provides  that  the  geographic 
area  covered  by  a  plan  that  covers 
employees  in  a  maritime  industry 
consists  of  any  port  of  embarkation  at 
which  employers  hired  employees  for 
whom  contributions  have  been  made  or 
have  been  required  to  be  made  as  of  the 
time  that  the  payment  of  benefits 
commenced  or  would  have  commenced 
if  the  employee  had  not  returned  to 
employment. 

Persons  interested  in  commenting  on 
this  proposed  paragraph  should  conr ult 
the  separate  Notice  of  Proposed 
Rulemaking  for  relevant  information. 

D.  Notice  Requirements 

Notification  by  the  plan.  Paragraph 
(b)(4)  of  the  proposal  provided  that  no 
payment  shall  be  withheld  by  a  plan 
pursuant  to  section  203(a)(3)(B)  unless 
the  plan  complied  with  the  notification 
provisions  set  forth  in  that  paragraph. 
Several  commentators  argued  that  it 
would  be  improper  for  the  Department 
to  impose  such  a  restraint  on  the  plan’s 
right  to  withhold  payments.  This 
provision,  however,  affects  only  the 
plan’s  right  to  begin  withholding 
payments — it  does  not  affect  the  plan’s 
entitlement  to  ultimately  withhold  or 
recoup  all  payments  which  it  is  entitled 
to  withhold  under  §  2530.203-3.  Thus, 
the  effect  of  this  provision  is  that,  solely 
for  purposes  of  a  plan’s  entitlement  to 
commence  the  withholding  of  benefits,  a 
retiree  will  not  be  deemed  to  be 
employed  in  section  203(a)(3)(B)  service 
until  the  plan  has  complied  with  the 
notice  requirements  of  paragraph  (b)(4) 
of  the  regulation.  'The  Department 
believes  that  it  is  important  for  the 
affected  retiree  to  be  apprised  of  the 
information  which  the  required  notice 
would  provide,  and  that  the  provision  in 
question  is  an  appropriate  method  to 
assure  that  such  disclosure  is  made. 

A  number  of  commentators  argued 
that  the  summary  plan  description 
(SPD),  which  is  required  to  be  furnished 
to  plan  participants  and  beneficiaries, 
provides  adequate  notice  with  regard  to 
suspension  of  benefits.'^  Because  the 
SPD  contains  only  a  general  description 
of  plan  provisions,  the  Department 
believes  that  an  additional  notice  is 
necessary  to  inform  the  retiree  regarding 
the  circumstances  of  his  particular  case. 
It  was  also  argued  by  the  commentators 
that  the  notice  of  suspension  would 


In  (his  regard,  29  CFR  2520.102-3(1),  part  of  the 
SPD  regulations,  requires  that  a  plan  clearly  identify 
in  the  SPD  circumstances  which  may  result  in,  inter 
alia,  the  forfeiture  or  suspension  of  any  benefit. 


duplicate  the  SPD  to  an  unnecessary 
extent.  The  Department  has  considered 
these  comments  and  has  revised  the 
regulation  to  eliminate  any  duplicative 
disclosure.  The  final  regulation  provides 
that  to  the  extent  the  SPD  contains 
information  substantially  similar  to  that 
required  by  paragraph  (b)(4).  the  notice 
of  suspension  need  only  refer  the  retiree 
to  the  relevant  pages  of  the  SPD.  In  such 
cases,  in  order  to  assure  complete 
disclosure,  the  suspension  notice  must 
also  inform  the  retiree  of  how  to  obtain 
a  copy  of  the  SPD,  or  relevant  pages 
thereof.  A  request  by  a  retiree  for  the 
information  contained  in  the  SPD  must 
be  honored  within  a  reasonable  period 
of  time,  not  to  exceed  30  days.  The 
provisions  of  section  502(c)  of  the  Act 
would  apply  to  such  requests,  and 
accordingly  a  plan  administrator  may  be 
subject  to  a  fine  or  other  penalty  for 
failure  to  respond  to  such  requests 
within  30  days. 

Other  commentators,  while 
recognizing  the  need  for  a  special  notice 
to  the  retiree,  objected  to  the  specific 
requirements  of  paragraph  (b)(4).  It  was 
argued  that  the  requirement  to  furnish  a 
copy  of  plan  provisions  relating  to  the 
suspension  of  payments  in  addition  to  a 
general  description  thereof  was 
unnecessary  emd  burdensome.  In  the 
Department’s  view,  however,  because  a 
suspension  of  benefits  can  be  expected 
to  affect  a  retiree  significantly,  it  is 
important  that  the  retiree  be  furnished 
the  actual  provisions  which  purport  to 
authorize  the  suspension.  The  retiree 
may  seek  advice  whether  the  plan  acted 
properly  in  suspending  benefits,  or  may 
request  a  review  of  the  suspension,  or 
both.  In  either  case,  the  ready 
availability  of  the  relevant  plan 
provisions  would  aid  the  retiree  (or  an 
authorized  representative)  in  their 
consideration  of  the  plan’s  decision  to 
suspend  benefits.  For  these  same 
reasons,  the  Department  has  added  a 
provision  to  paragraph  (b)(4)  of  the  final 
regulation  which  requires  the 
suspension  notice  to  inform  the  retiree 
that  relevant  rules  of  the  Department  of 
Labor  may  be  found  in  §  25^.203-3  of 
volume  29  of  the  Code  of  Federal 
Regulations. 

Commentators  also  objected  to  the 
requirement  that  notice  be  made  by 
personal  delivery  or  certified  mail,  and 
argued  for  the  provision  of  other 
acceptable,  and  potentially  less  costly, 
methods  of  delivery  [e.g.,  first  class 
mail).  The  Department  has  determined 
not  to  change  this  requirement  because 
it  believes,  in  view  of  the  importance  of 
the  document,  that  there  must  be  greater 
assurance  than  is  provided  by  first  class 
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mail  that  a  participant  has  received  the 
Notice. 

As  noted  above,  plans  wishing  to 
employ  the  presumptions  available 
under  the  final  regulation  must  comply 
with  relevant  notice  requirements. 

A  number  of  conunentators  requested 
the  Department  to  clarify  whether  the 
plan's  plaints  procedure,  required  by 
section  503  of  the  Act  and  ^  CFR 
2560.503-1,  could  be  used  for  the 
purposes  of  reviewing  suspensions  and 
rendering  status  determinations.  It  is  the 
Department’s  view  that  the  section  503 
claims  procedure  may  be  used  for  both 
purposes,  although  under  the  regulation 
a  plan  may  adopt  alternative  procedures 
for  suspension  matters. 

Notification  by  the  retiree.  The 
regulation  being  adopted,  like  the  one 
proposed,  permits  plans  to  require 
retirees  to  furnish  two  types  of  notice. 
Under  paragraph  (b)(2),  relating  to 
resumption  of  payments,  a  plan  may 
adopt  a  reasonable  procedure  requiring 
a  retiree  whose  benefits  have  been 
suspended  under  the  regulation  to  notify 
the  plan  of  cessation  of  section 
203(a)(3)(B)  service.  Under  this 
provision,  a  plan  which  has  elected  to 
adopt  such  a  procedure  may  delay  the 
resumption  of  payments  beyond  the 
period  specified  in  paragraph  (b)(2)  until 
the  retiree  has  given  the  requisite  notice. 
The  effect  of  this  provision  is  that,  solely 
for  the  purpose  of  resumption  of 
payments,  a  retiree  will  not  be  deemed 
to  have  ceased  employment  in  section 
203(a)(3)(B)  service  until  the  retiree 
complies  with  the  plan  procedures  for 
giving  this  type  of  notice.  In  response  to 
comments  ob)ecting  to  this  provision, 
the  Department  believes  that  it  places 
no  undue  burden  on  the  reemployed 
retiree;  rather,  it  appears  to  be  in  the 
retiree's  interest  to  inform  the  plan 
promptly  of  the  cessation  of  section 
203(a)(3)(B)  service.  Moreover,  absence 
of  such  provision  would  place  plans  in 
the  untenable  position  of  having  to 
monitor  continually  the  activities  of 
persons  known  to  be  engaged  in  section 
203(a)(3)(B)  service.  Hnally,  because 
under  the  regulation  the  initial  payment 
upon  resumption  shall  include  any 
amounts  withheld  between  the  actual 
cessation  of  section  203(a)(3)(B)  service 
and  the  resumption  of  payments,  this 
provision  does  not  subject  a  retiree  to 
any  additional  loss  of  benefits. 

The  second  provision  regarding 
provision  of  notice  by  retirees  relates  to 
verification  of  employment  status. 

Under  paragraph  (b)(5)  of  the  regulation. 
'  a  plan  is  authorized  to  request 
information  relating  to  post-retirement 
employment  and  is  permitted,  but  not 
required,  to  condition  the  payment  of 


future  benefit  payments  on  the  receipt  of 
such  information. 

Under  this  provision,  the  information 
which  a  plan  may  request  must  be 
reasonably  related  to  a  verification  of 
employment  and  section  203(a)(3)(B) 
service;  this  provision  does  not 
authorize  plans  to  inquire  into  unrelated 
areas  of  a  retiree's  personal  affairs  and 
circumstances.  For  example,  the 
Department  would  not  consider  as 
reasonable  a  plan  requirement  that  a 
retiree  furnish  a  complete  copy  of  his 
latest  personal  income  tax  return. 
Disclosure  of  all  the  Information 
contained  in  an  income  tax  return  is 
unwarranted,  in  li^t  of  the  plan's 
legitimate  interest  in  only  a  limited  kind 
of  information.  On  the  o^er  hand,  a 
request  that  the  plan  be  furnished  copies 
of  all  tax  withholding  statements 
received  by  a  retiree  in  a  given  period 
generally  would  be  reasonable  because 
such  information  directly  relates  to 
employment  and  may  indicate  the 
nature  and  extent  of  such  employment. 

Commentators  objected  to  paragraph 
(b)(5),  arguing  that  it  would  authorize  a 
suspension  of  benefits  for  reasons  other 
than  actual  employment  in  section 
203(a)(3)(B)  service,  result  in  needless 
processing  costs  to  the  plan  and  require 
unnecessary  record  keeping  by  the 
participant.  In  response  to  these 
comments,  it  should  be  npted  that 
paragraph  (b)(5)  does  not  authorize  a 
permanent  withJiolding  of  benefit 
payments.  This  provision  only 
authorizes  a  plan  to  hold  payments 
temporarily  in  abeyance,  pending 
receipt  of  the  requested  information. 
Once  such  information  has  been 
received,  to  the  extent  it  verifies  that  the 
retiree  had  not  been  employed  in  section 
203(a)(3)(B)  service  during  the  month  or 
months  in  which  benefits  were  held  in 
abeyance,  then  the  plan  must  forward, 
at  the  next  regulariy  scheduled  time  for 
payment  of  benefits,  all  payments  which 
the  plan  may  not  suspend  under  section 
203(a)(3)(B)  and  this  regulation.  The 
Department  also  believes  that  the 
provisions  of  paragraph  (b)(5)  are 
necessary  to  achieve  the  purposes  of 
section  203(a)(3)(B).  and  that  it  is 
appropriate  to  permit  plans  to  request 
and  receive  this  type  of  information 
from  a  retiree,  berause  facts  relevant  to 
the  retiree's  employment  status  are 
pecuharly  within  the  retiree's 
knowledge,  and  because  absence  of  this 
type  of  authority  might  cause  plans  to 
expend  considerable  resources  in  order 
to  keep  apprised  of  retirees’ 
employement  activities. 

E.  Offset  Rules 

Under  paragraph  (bK3)  of  the 
proposal,  a  plan  would  be  permitted  to 


deduct  from  benefit  payments  to  be 
made  by  the  plan  any  payments 
previously  made  by  the  plan  during 
those  calendar  months  in  which  the 
employee  was  employed  in  section 
203(a)(3)(B)  service,  provided  that  such 
deduction  or  offset  does  not  exceed,  in 
any  one  month,  25  percent  of  that 
month's  total  benefit  payment  which 
would  have  been  due  but  for  the  offset 
Many  commentators  objected  to 
imposition  of  any  limitation  on  the 
amount  a  plan  could  ofbet  in  any  month 
because  of  the  length  of  time  which 
would  be  necessary  for  a  plan  to  recoup 
the  total  amount  of  benefits  which  were 
paid  while  the  retiree  was  employed  in 
section  203(a)(3)(B)  service.  It  was 
argued  that  such  a  limitation  is 
unjustified,  unfair  to  the  plan,  and  likely 
in  some  cases  to  result  in  the  inability  of 
a  plan  to  recapture  the  full  amount  to 
which  it  is  entitled.  Commentators  also 
expressed  concern  that  under  this 
provision  plan  fiduciaries  would,  in 
effect,  be  extending  credit  to  parties  in 
interest,  which  would  constitute  a 
prohibitied  transaction  under  section 
406  of  the  Act  and  section  4975  of  the 
Code. 

In  reievant  part,  section  203(aK3)(B) 
provides  that  “the  payment  of  benefits 
(may  be)  suspended  for  such  period  as 
the  employee  is  employed  *  * 

Because  offsets  would  operate  only 
during  periods  when  the  retiree  was  not 
employed,  they  would  work  to  reduce 
the  payment  of  benefits  during  periods 
and  in  a  manner  other  than  that 
specifically  referred  to  in  the  statute. 
While  the  statutory  provisions  may  not 
explicitly  authorize  recoupment  it 
appears  that  the  purposes  of  section 
203(a)(3)(B)  would  be  served  by 
permitting  a  plan  to  provide  for 
recoupment  of  amounts  which  it  was 
entitled  to  withhold  permanently 
through  ofisets  from  future  benefit 
payments  under  that  plan. In  the 
Department's  view,  the  offset  rules,  as 
proposed,  adequately  serve  the  purposes 
of  this  section  by  reconciling  the 
competing  interests  of  plans  and 
affected  retirees.  The  Department, 
therefore,  has  decided  to  adopt  the 
offset  rules  without  substantive  change. 
It  should  be  noted  that  it  is  the 
Department's  opinion  that  operation  of 
the  offset  rules,  in  and  of  themselves, 
would  not  give  rise  to  prcdiibited 
transactions  under  Titles  I  or  D  of  the 


**  A  plan’s  ability  to  effect  receupnient  by  means 
other  than  offsets  boa  future  bceefit  payments  is 
beyond  the  scope  of  this  regulation. 
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F.  Suspendible  Amount 

Under  paragraph  (b)(1)  of  the 
propoaaL  a  plw  would  be  permitted  to 
provide  for  the  withholding  of  the 
“suspendible  amount”  of  an  employee's 
accrued  benefit  for  each  calendar  month 
of  section  203(a)(3)(B)  service. 

Paragraph  (d)(1)  of  the  proposal  defined 
the  “suspendible  amount"  in  the  case  of 
benefits  payable  on  a  monthly  basis  for 
as  long  as  life  (or  lives)  continues  as  an 
amount  not  greater  than  the  portion  of 
the  monthly  benefit  derived  from 
employer  contributions.  In  the  case  of 
benefits  payable  in  any  form  other  than 
that  described  in  paragraph  (d)(1), 
paragraph  (d)(2)  specified  the 
suspendible  amount  as  an  amount  of  the 
employer-derived  portion  of  benefit 
payments  not  exceeding  the  lesser  of: 

The  amount  of  benefits  which  would 
have  been  payable  if  the  employee  had 
been  receiving  monthly  benefits  under 
the  plan  since  actual  retirement  in  the 
form  of  a  single  life  annuity:  or  the 
actual  amount  of  benefits  paid  (or 
scheduled  to  be  paid)  calculated  on  a 
monthly  basis. 

Commentators  argued  that  the 
calculation  requirements  of  proposed 
paragraph  (d)(2)  are  unfair  and 
unjustified  because  a  participant  who 
elected  to  receive  benefits  actuarially 
equivalent  to  a  life  annuity,  but  for  a 
shorter  term  and  at  a  higher  rate  than 
benefits  payable  as  a  life  annuity, 
should  be  subject  to  a  correspondingly 
increased  suspendible  amount  for 
performance  of  section  203(a)(3)(B) 
service.  It  was  also  argued  that 
conversion  to  a  straight  life  annuity  of 
other  benefit  forms  is  administratively 
burdensome. 

The  Department  has  decided  not  to 
accept  these  comments  because  in  some 
cases  the  suspension  of  benefits  at  a 
higher  rate  than  the  benefit  payable  as  a 
life  annuity  could  result  in  the 
suspension  of  all  or  a  substantial  portion 
of  a  participant’s  contemplated 
retirement  benefit  for  a  relatively  short 
period  of  section  203(a)(3)(B)  service. 

Other  commentators  objected  to  the 
requirement  that  a  plan  may  not 
suspend  the  employee-derived  portion 
of  a  monthly  benefit  and  offered  a 
variety  of  arguments  in  support  of 
permitting  the  suspension  of  the 
employee-derived  amount.  Because 
section  203(a)(3)(B)  addresses  only 
rights  to  accrued  benefits  derived  from 
employer  contributions,  the  Department 
believes  it  would  be  inappropriate  to 
permit  suspension  of  the  employee- 
derived  portion  of  benefits  under  section 
203(a)(3)(B).  Moreover,  to  the  extent  that 
permitting  suspension  of  the  employee- 
derived  portion  of  benefits  would  a^ect 


the  general  requirement  of  section 
203(a)(1)  regarding  nonforfeitability  of 
an  employee's  rights  in  his  accrued 
benefits  derived  from  his  contributions, 
the  Department  believes  that  it  would  be 
acting  beyond  the  scope  of  its  authority 
under  Presidential  Reorganization  Plan 
No.  4  of  1978  if  it  were  to  undertake  to 
regulate  the  possible  suspension  of  such 
benefits. 

G.  Other  Matters 

In  response  to  comments  which 
indicated  that  the  general  practice 
among  plans  is  to  make  benefit 
payments  on  the  first  day  of  the  month, 
the  date  by  which  payments  must  be 
resumed  following  the  cessation  of 
section  203(a)(3)(B)  service  has  been 
changed.  Paragraph  (b)(2)  of  the  final 
regulation  requires  resumption  of 
payment  no  later  than  the  first  calendar 
day  of  the  third  calendar  month  after  the 
month  section  203(a)(3)(B)  service 
ceased. 

Commentators  requested  clarification 
regarding  the  efiect  of  a  suspension  on . 
joint  and  survivor  benefits.  It  is  the 
Department’s  view  that  a  surviving 
spouse's  rights  to  benefits  is  not  affected 
by  the  death  of  the  participant  spouse 
during  a  period  of  section  203(a)(3)(B) 
service.  Such  service,  obviously,  ceases 
upon  the  death  of  the  participant  spouse, 
at  which  time  the  rights  of  the  survivor 
become  enforceable.  However,  where 
the  participant  spouse  dies  while 
employed  in  section  203(a)(3)(B)  service, 
the  plan  would  be  permitted  to  recoup 
from  survivor  benefits  to  be  paid  by  the 
plan  to  a  surviving  spouse  amounts 
which  the  plan  was  entitled  to  withhold 
as  a  result  of  the  participant's  section 
203(a)(3)(B)  service,  subject  to  the 
“offset  rules"  of  paragraph  (b)(3)  of  the 
regulation.  Similarly,  where  a  plan  has 
commenced  recoupment  and  the 
participant  spouse  dies  before  the  plan 
fully  recovers  the  amount  to  which  it  is 
entitled  under  this  regulation,  the  plan 
may  continue  to  apply  offsets  to  the 
survivor’s  benefits. 

A  question  was  raised  in  the 
comments  regarding  the  applicability  of 
section  203(a)(3)(B)  in  cases  where  a 
retiree  receives  a  lump  sum  distribution 
of  his  or  her  entire  benefit  entitlement 
from  the  plan  and  subsequently  returns 
to  employment  which  would  constitute 
section  203(a)(3)(B)  service.  Because  the 
Act  only  authorizes  the  suspension  of 
“the  payment  of  benefits,"  under  such 
circumstances  [Le^  where  the  retiree  is 
not  entitled  to  any  further  payment  of 
benefits)  a  plan  would  not  have  any 
claim  to  those  benefits  tmder  section 
203(a)(3)(B). 

A  number  of  commentators  objected 
to  the  proposal  on  the  ground  that,  in 


order  to  comply  with  the  suspension 
rules,  many  plans  would  require 
amendment  and,  possibly,  obtaining  a 
new  determination  from  the  Internal 
Revenue  Service  (IRS).  The  Department 
believes  that  plans  could  effectuate 
required  changes  to  their  suspension  of 
benefits  practices  by  adoption  of  rules 
which  comply  with  the  regulation 
without  the  necessity  of  amending  the 
plan  document  In  this  regard,  it  is  noted 
that  under  section  404(a)(1)  of  the  Act 
plan  fiduciaries  may  not  apply 
provisions  of  plan  documents  which  are 
inconsistent  with  provisions  of  Title  I  of 
the  Act  It  should  also  be  noted  that  a 
determination  of  qualification  of  plan 
amendments  by  the  IRS  is  not  required 
under  the  Code,  but  may  be  sought  at 
the  option  of  the  plan  sponsor. 

Statutory  Authority 

The  regulation  is  adopted  under  the 
authority  contained  in  sections 
203(a)(3)(B)  and  505  of  the  Act  (Pub.  L 
93-406,  88  Stat.  854,  894.  29  U.S.C  1053, 
1135)  and  section  411(a)(3)(B)  of  the 
Code.  Accordingly.  Part  25%  of  Chapter 
XXV  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  in  the 
appropriate  place  the  following: 

S  2530JZ03-3  Suspension  of  pension 
benefits  upon  reemployment  of  retirees. 

(a)  General.  Section  203(a)(3)(B)  of  the 
Act  provides  that  the  right  to  the 
employer-derived  portion  of  an  accrued 
pension  benefit  shall  not  be  treated  as 
forfeitable  solely  because  an  employee 
pension  benefit  plan  provides  that  the 
payment  of  benefits  is  suspended  during 
certain  periods  of  reemploymnent  which 
occur  subsequent  to  the  commencement 
of  payment  of  such  benefits.  This 
section  sets  forth  the  circumstances  and 
conditions  under  which  such  benefit 
payments  may  be  suspended.  A  plan 
may  provide  for  the  suspension  of 
pension  benefits  which  commence  prior 
to  the  attainment  of  normal  retirement 
age,  or  for  the  suspension  of  that  portion 
of  pension  benefits  which  exceeds  the 
normal  retirement  benefit,  or  both,  for 
any  reemployment  and  without  regard 
to  the  provisions  of  section  203(a)(3)(B) 
and  this  regulation  to  the  extent  (but 
only  to  the  extent)  that  suspension  of 
such  benefits  does  not  affect  a  retiree’s 
entitlement  to  normal  retirement 
benefits  payable  after  attainment  of 
normal  retirement  age,  or  the  actuarial 
equivalent  thereof. 

(b)  Suspension  rules. —  (1)  General 
rule.  A  plan  may  provide  for  the 
permanent  withholding  of  an  amount 
which  does  not  exceed  the  suspendible 
amount  of  an  employee's  accrued 
benefit  for  each  calendar  month  during 
which  an  employee  is  employed  in 


Federal  Register  /  Vol.  46.  No.  17  /  Tuesday,  January  27,  1981  /  Rules  and  Regulathaw 


“section  203(a)(3](B)  service”,  as 
described  in  S  2530.203-3(c). 

(2)  Resumption  of  payments.  If  beneHt 
payments  have  been  suspended 
pursuant  to  paragraph  (b)(l]  of  this 
section,  payments  shall  resume  no  later 
than  the  fint  day  of  the  third  calendar 
month  after  the  calendar  month  in  which 
the  employee  ceases  to  be  employed  in 
section  203(a)(3](6)  service:  Provided, 
That  the  employee  has  complied  with 
any  reasonable  procedure  adopted  by 
the  plan  for  notifying  the  plan  that  he 
has  ceased  such  employment.  The  initial 
payment  upon  resumption  shall  include 
the  payment  scheduled  to  occur  in  the 
calendar  month  when  payments  resume 
and  any  amounts  withheld  during  the 
period  between  the  cessation  of 
employment  and  the  resumption  of 
payments,  less  any  amounts  which  are 
subject  to  offset. 

(3)  Offset  rules.  A  plan  which 
provides  for  the  permanent  withholding 
of  benefits  may  deduct  from  benefit 
payments  to  be  made  by  the  plan  any 
payments  previously  made  by  the  plan 
during  those  calendar  months  in  which 
the  employee  was  employed  in  section 
203(a)(3)(6]  service.  I^vided,  That  such 
deduction  or  offset  does  not  exceed.  In 
any  one  month,  25  percent  of  that 
month's  total  benefit  payment  (including 
amounts  described  in  paragraph  (b](2]  of 
this  section  whidi  would  have  been  due 
but  for  the  offset 

(4)  Notification.  No  payment  shall  be 
withheld  by  a  plan  pursuant  to  this 
section  unless  the  plan  notifies  the 
employee,  by  personal  delivery  or 
certified  mail,  during  the  first  calendar 
month  in  which  the  plan  withholds 
payments,  that  his  benefits  are 
suspended.  Such  notification  shall 
contain  a  description  of  the  specific 
reasons  why  benefit  payments  are  being 
suspended,  a  general  description  of  the 
plan  provisions  relating  to  the 
suspension  of  payments,  a  copy  of  such 
provisions,  and  a  statement  to  the  effect 
that  applicable  Department  of  Labor 
regulations  may  be  found  in  §  2530.203-3 
of  the  Code  of  Federal  Regulations.  In 
addition,  the  suspension  notification 
shall  inform  the  employee  of  the  plan’s 
procedure  for  affording  a  review  of  the 
suspension  of  benefits.  Requests  for 
such  reviews  may  be  considered  in 
accordance  with  the  claims  procedure 
adopted  by  the  plan  pursuant  to  section 
503  of  the  Act  and  applicable 
regulations.  In  the  case  of  a  plan  which 
requires  the  filing  of  a  benefit 
resumption  notice  as  a  condition 
precedent  to  the  resumption  of  benefits, 
the  suspension  notification  shall  also 
describe  the  procedure  for  filing  such 
notice  and  include  the  forms  (if  any) 


which  must  be  filed.  Furthermore,  if  a 
plan  intends  to  offset  any  suspendible 
amounts  actually  paid  during  the 
periods  of  employment  in  section 
203(a)(3)(B)  service,  the  notification 
shall  ident^  specifically  the  periods  of 
employment,  the  suspendible  amounts 
which  are  subject  to  offset,  and  the 
manner  in  which  the  plan  intends  to 
offset  such  suspendible  amounts.  Where 
the  plan’s  summary  plan  description 
(SPD)  contains  information  which  is 
substantially  the  same  as  information 
required  by  this  subparagraph  (4).  the 
suspension  notification  may  refer  the 
employee  to  relevant  pages  of  the  SPD 
for  information  as  to  a  particular  item, 
provided  the  employee  is  informed  how 
to  obtain  a  copy  of  the  SPD,  or  relevant 
pages  thereof,  and  provided  requests  for 
referenced  information  are  honored 
within  a  reasonable  period  of  time,  not 
to  exceed  30  days. 

(5)  Verification.  A  plan  may  provide 
that  an  employee  must  notify  t^  plan  of 
any  employment.  A  plan  may  request 
from  an  employee  access  to  reasonable 
information  for  the  purpose  of  verifying 
such  employment.  Furthermore,  a  plan 
may  provide  that  an  employee  must,  at 
su(^  time  and  with  such  frequency  as 
may  be  reasonable,  as  a  condition  to 
receiving  future  benefit  payments,  either 
certify  that  he  is  unemployed  or  provide 
factual  information  sufficient  to 
establish  that  any  employment  does  not 
constitute  section  203(a)(3)(B)  service  if 
specifically  requested  by  the  plan 
administrator.  Once  an  employee  has 
furbished  the  required  certification  or 
information,  the  plan  must  forward,  at 
the  next  regularly  scheduled  time  for 
payment  of  benefits,  all  payments  which 
had  been  withheld  pursuant  to  this 
subparagraph  (5)  except  to  the  extent 
that  payments  may  be  withheld  and 
offset  pursuant  to  other  provisions  of 
this  regulation. 

(6)  Status  determination.  If  a  plan 
provides  for  benefits  suspension,  the 
plan  shall  adopt  a  procedure,  and  so 
inform  employees,  whereunder  an 
employee  may  request,  and  the  plan 
administrator  in  a  reasonable  amount  of 
time  will  render,  a  determination  of 
whether  specific  contemplated 
employment  will  be  section  203(a)(3)(B) 
service  for  purposes  of  plan  provisions 
concerning  suspension  of  benefits. 
Requests  for  status  determinations  may 
be  considered  in  accordance  with  the 
claims  procedure  adopted  by  the  plan 
pursuant  to  section  503  of  the  Act  and 
applicable  regulations. 

(7)  Presumptions,  (i)  A  plan  which  has 
adopted  verification  requirements 
described  in  paragraph  (b)(5)  of  this 
section,  and  which  complies  with  the 


notice  requirements  set  forth  in 
paragraph  (b)(7)(ii)  of  this  section  may 
provide  that  whenever  the  plan 
fiduciaries  become  aware  that  a  retiree 
is  employed  in  section  203(a)(3)(B) 
service  and  the  retiree  has  not  complied 
with  the  plan’s  reporting  requirements 
with  reg^  to  that  employment,  the 
plan  fiduciaries  may,  unless  it  is 
unreasonable  under  the  circumstances 
to  do  so,  act  on  the  basis  of  a  rebuttable 
presumption  that  the  retiree  had  worked 
a  period  exceeding  the  plan’s  minimum 
number  of  hours  for  that  month.  In 
addition,  a  plan  covering  persons 
employed  in  the  building  trades  which 
has  adopted  verification  requirements 
described  in  paragraph  (b)(5)  of  this 
section  and  which  complies  with  the 
notice  requirements  set  forth  in 
paragraph  (b)(7)(ii)  of  this  section  may 
provide  that  whenever  the  plan 
fiduciaries  become  aware  that  a  retiree 
is  employed  in  section  203(a)(3)(B) 
service  at  a  construction  site  and  the 
retiree  has  not  complied  with  the  plan’s 
reporting  requirements  with  regard  to 
that  employment,  then  the  plan 
fiduciaries  may,  unless  it  is 
unreasonable  under  the  circumstances 
to  do  so,  act  on  the  basis  of  a  rebuttable 
presumption  that  the  retiree  engaged  in 
such  employment  for  the  same  employer 
in  work  at  that  site  for  so  long  before  the 
work  in  question  as  that  same  employer 
performed  that  work  at  that  construction 
site. 

(ii)  A  plan  which  provides  for  a 
presumption  described  in  paragraph 
(b)(7)(i)  of  this  section  may  employ  such 
presumption  only  if  the  following 
requirements  are  met  The  plan  must 
describe  its  employment  verification 
requirements  and  the  nature  and  effect 
of  such  presumption  in  the  plan’s 
summary  plan  description  and  in  any 
communication  to  plan  participants 
which  relates  to  such  verification 
requirements  (for  example,  employment 
reporting  reminders  or  forms),  and 
retirees  must  be  furnished  such 
disclosure,  whether  through  receipt  of 
the  above  communications  or  by  special 
distribution,  at  least  once  every  12 
months. 

(c)  Section  203(a)(3)(B)  Service. — (1) 
Plans  other  than  multiemployer  plans. 

In  the  case  of  a  plan  other  than  a 
multiemployer  plan,  as  defined  in 
section  3(37)  of  the  Act,  the  employment 
of  an  employee,  subsequent  to  the  time 
the  payment  of  benefits  commenced  or 
would  have  commenced  if  the  employee 
had  not  remained  in  or  returned  to 
employment,  results  in  section 
203(a)(3)(B)  service  during  a  calendar 
month  if  the  employee,  in  such  month, 
completes  40  or  more  hours  of  service. 
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as  deHned  in  29  CFR  2530.200b-2(a)(l). 
for  an  employer  which  maintains  the 
plan,  including  employers  described  in 
S  2530.210(d)  and  (e),  as  of  the  time  that 
the  payment  of  benefits  commenced  or 
would  have  commenced  if  the  employee 
had  not  returned  to  employment 
(2)  Multiemployer  plans.  In  the  case  of 
a  multiemployer  plan,  as  defined  in 
section  3(37)  of  the  Act,  the  employment 
of  an  employee  subsequent  to  the  time 
the  payment  of  beneHts  commence  or 
would  have  commenced  if  the  employee 
had  not  remained  in  or  returned  to 
employment  results  in  section 
203(a)(3)(B)  service  during  a  calendar 
month  if  the  employee,  in  such  month, 
completes  40  or  more  hours  of  service  in: 
— An  industry  in  which  employees 
covered  by  the  plan  were  employed 
and  accrued  beneHts  under  the  plan 
as  a  result  of  such  employment  at  the 
time  that  the  payment  of  benehts 
commenced  or  would  have 
commenced  if  the  employee  had  not 
remained  in  or  returned  to 
employment,  and 
— A  trade  or  craft  in  which  the 
employee  was  employed  at  any  time 
under  the  plan,  and 
— The  geographic  area  covered  by  the 
plan  at  trie  time  that  the  payment  of 
benefits  commenced  or  would  have 
commenced  if  the  employee  had  not 
remained  in  or  returned  to 
employment 

(i)  Industry.  The  term  “industry” 
means  the  business  activities  of  the 
types  engaged  in  by  any  employers 
maintaining  the  plan. 

•  Example.  One  of  the  employers 
contributing  to  a  multiemployer  plan  engages 
in  heavy  construction,  another  in  textile 
manufacturing,  and  another  in 
communications.  Employee  E  began  his 
career  as  an  employee  of  an  employer 
engaged  in  heavy  construction.  Later  E  was 
employed  by  an  employer  in 
communications.  With  both  employers,  E 
accrued  benefits  under  the  plan.  If  E  retires 
and  then  becomes  reemployed  in  the  same 
trade  or  craft  and  in  the  same  geografAiic 
area,  employment  by  E  in  either  heavy 
construction,  communications  or  textile 
manufacturing,  whether  or  not  with  an 
employer  who  contributes  to  the  plan  or  in  a 
self-employed  capacity,  may  be  considered 
by  the  plan  to  be  employment  in  the  same 
industry,  assuming  that  employees  covered 
by  the  plan  were  accruing  benefits  as  a  result 
of  employment  in  these  industries  at  the  time 
E  commenced  receiving  beneBts.  This  is  true 
even  though  E  did  not  previously  accrue 
benefits  as  a  result  of  employment  with  an 
employer  engaged  in  textile  manufacturing 
because  other  employees  covered  by  the  plan 
were  employed  in  that  industry  and  were 
accruing  benefits  under  the  plan  as  a  result  of 
such  employment  at  the  time  when  benefit 
payments  to  E  commenced  or  would  have 
commenced  if  E  had  not  returned  to 
employment 


(ii)  Trade  or  craft  A  trade  or  craft  is 
(A)  a  skill  or  skills,  learned  during  a 
significant  period  of  training  or  practice, 
which  is  applicable  in  occupations  in 
some  industry,  (B)  a  skill  or  skills 
relating  to  selling,  retailing,  managerial, 
clerical  or  professional  occupations,  or 
(C)  supervisory  activities  relating  to  a 
skill  or  skills  described  in  (A)  or  (B)  of 
this  paragraph  (c)(2)(ii).  For  purposes  of 
this  paragraph  (c)(2)(ii),  the 
determination  whether  a  particular  job 
classification,  job  description  or 
industrial  occupation  constitutes  or  is 
included  in  a  trade  or  craft  shall  be 
based  upon  the  facts  and  circumstances 
of  each  case.  Factors  which  may  be 
examined  include  whether  there  is  a 
customary  and  substantial  period  of 
practical,  on-the-job  training  or  a  period 
of  related  supplementary  instruction. 
Notwithstanding  any  other  factor,  the 
registration  of  an  apprenticeship 
program  with  the  Bureau  of 
Apprenticeship  and  Training  of  the 
Employment  Training  Administration  of 
the  U.S.  Department  of  Labor  is 
sufHcient  for  the  conclusion  that  a  skill 
or  skills  which  is  the  subject  of  the 
apprenticeship  program  constitutes  a 
trade  or  craft 

•  Example.  Participation  in  a 
multiemployer  plan  U  limited  solely  to 
electricians.  Electrician  E  retired  and  then 
became  reempioyed  as  a  foreman  of 
electricians.  Because  a  “trade  or  craft” 
includes  related  supervisory  activities,  E 
remains  within  his  trade  or  craft  for  purposes 
of  this  section. 

(iii)  Geographic  area  covered  by  the 
plan.  (A)  With  the  exception  of  a  plan 
covering  employees  in  a  maritime 
industry,  the  “geographic  area  covered 
by  the  plan"  consists  of  any  state  or  any 
province  of  Canada  in  which 
contributions  were  made  or  were 
required  to  be  made  by  or  on  behalf  of 
an  employer  and  the  remainder  of  any 
Standard  Metropolitan  Statistical  Area 
(SMSA)  which  falls  in  part  within  such 
state,  determined  as  of  the  time  that  the 
payment  of  benefits  commenced  or 
would  have  commenced  if  the  employee 
had  not  returned  to  employment. 

•  Example.  A  multiemployer  plan  covers 
plumbers  in  Pennsylvania.  All  contributing 
employers  have  always  been  located  within 
Pennsylvania.  Accordingly,  the  “geographic 
area  covered  by  the  plan"  consists  of 
Pennsylvania  and  any  SMSAs  which  fall  in 
part  within  Pennsylvania.  Thus,  for  example, 
in  the  case  of  the  Philadelphia  SMSA 
Burlington.  Camden  and  Gloucester  Counties 
in  New  jersey  are  within  the  “geographic 
area  covered  by  the  plan”. 

(B)  [Reserved — for  dennition  of  the 
geographic  area  covered  by  a  plan  that 
covers  employees  in  a  maritime 
industry.) 


For  purposes  of  this  paragraph  (c)(2)(iii). 
contributions  shall  not  include  amounts 
contributed:  after  December  31, 1978  by 
or  on  hehalf  of  an  employer  where  no 
contributions  were  made  by  or  on  behalf 
of  that  employer  before  that  date,  if  the 
primary  purpose  of  such  contribution  is 
to  allow  for  the  suspension  of  plan 
benefits  in  a  geographic  area  not 
otherwise  covered  by  the  plan:  or  with 
respect  to  isolated  projects  performed  in 
states  where  plan  participants  were  not 
otherwise  employed. 

(3)  Employment  in  a  maritime 
industry.  For  plans  covering  employees 
employed  in  a  maritime  industry,  as 
defined  in  S  2530.200b^.  the  standard  of 
“five  or  more  days  of  service,  as  deHned 
in  S  2530.200b-7(a)(l)"  shall  be  used  in 
lieu  of  the  standard  “40  or  more  hours  of 
service",  for  purposes  of  determining 
whether  an  employee  is  employed  in 
section  203(a)(3)(B)  service. 

(d)  Suspendable  amount — (1)  Life 
annuity.  In  the  case  of  benefits  payable 
periodically  on  a  monthly  basis  for  as 
long  as  a  life  (or  lives)  continues,  such 
as  a  straight  life  annuity  or  a  qualified 
joint  and  survivor  annuity,  a  plan  may 
provide  that  an  amount  not  greater  than 
the  portion  of  a  monthly  benefit 
payment  derived  from  employer 
contributions  may  be  withheld 
permanently  for  a  calendar  month  in 
which  the  employee  is  employed  in 
section  203(a)(3)(B)  service. 

(2)  Other  benefit  forms.  In  the  case  of 
benefits  payable  in  a  form  other  than  the 
form  described  in  paragraph  (d)(1)  of 
this  section,  a  plan  may  provide  for  the 
permanent  withholding  of  an  amount  of 
the  employer-derived  portion  of  benefit 
payments,  for  a  calendar  month  in 
which  the  retiree  is  employed  in  section 
203(a)(3)(B)  service,  not  exceeding  the 
lesser  of  (i)  the  amount  of  benefits 
which  would  have  been  payable  to  the 
employee  if  he  had  been  receiving 
monthly  benefits  under  the  plan  since 
actual  retirement  based  on  a  single  life 
annuity  commencing  at  actual 
retirement  age  or  (ii)  the  actual  amount 
paid  or  scheduled  to  be  paid  to  the 
employee  for  such  month.  Pa}rments 
which  are  scheduled  to  be  paid  less 
frequently  than  monthly  may  be 
converted  to  monthly  payments  for 
purposes  of  this  paragraph  (d)(2)(ii). 

Signed  at  Washington,  D.C..  this  19th  day 
of  )anuary  1981. 

Ian  O.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  ^rvices 
Administration. 
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DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

29  CFR  Part  2530 

Rules  and  Regulations  for  Minimum 
Standards  for  Employee  Benefit  Plans; 
Suspension  of  Benefit  Rules 

AGENCY:  Department  of  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  document  sets  forth  a 
proposed  amendment  to  a  rule  relating 
to  certain  circumstances  in  which  it  is 
permissible  for  a  plun  to  suspend  the 
payment  of  pension  benefits  to  a  retiree. 
The  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  authorizes 
the  Secretary  of  Labor  to  prescribe 
regulations  setting  forth  the 
circumstances  and  conditions  under 
which  the  right  of  a  retiree  to  a  benebt 
payment  is  not  treated  as  forfeitable 
solely  because  the  plan  provides  that 
benefit  payments  are  suspended  during 
certain  periods  of  reemployment.  The 
proposal  would  affect  employees  in 
maritime  industries  covered  under 
employee  pension  benefit  plans. 
date:  Written  comments  on  proposed 
paragraph  (c}(2)(iii)(6)  must  be  received 
by  the  Department  of  Labor  (the 
Department)  on  or  before  March  30, 
1981. 

ADDRESSES:  Written  comments 
(preferably  at  least  three  copies)  should 
be  submitted  to  the  Office  of  Reporting 
and  Plan  Standards,  Pension  and 
W'elfare  Benefit  Programs,  Room  N- 
4308,  U.S.  Department  of  Labor, 
Washington,  D.C.  20216,  Attention: 

§  2530.20.3-3(c)(2)(iii)(B).  All  written 
comments  will  be  available  for  public 
inspection  at  the  Public  Documents 
Room,  Pension  and  Welfare  Benefit 
Programs,  Department  of  Labor,  Room 
N-4677,  200  Constitution  Avenue  NW„ 
Washington,  D.C. 


FOR  FURTHER  INFORMATION  CONTACT: 

)ay  S.  Neuman,  Esq.,  OBice  of  the 
Solicitor  of  Labor,  (202)  523-8658;  or 
ludith  Bleich  Kahn,  Pension  and  Welfare 
Benefit  Programs,  (202-523-8430).  These 
telephone  numbers  are  not  toll  free. 

SUPPLEMENTARY  INFORMATION:  On 

December  19, 1978,  notice  was  published 
in  the  Federal  Register  (43  FR  59098)  that 
the  Department  had  under  consideration 
a  proposal  to  adopt  a  regulation,  29  CFR 
2530.203-3,  under  section  203(a)(3)(B)  of 
the  Act,  relating  to  suspension  of 
pension  benefit  payments  under  certain 
circumstances.  As  part  of  the  proposal, 
the  Department  requested  specific 
comment  regarding  whether  and  to  what 
extent  the  “geographic  area  covered  by 
the  plan”  should  be  specially  defined  for 
purposes  of  plans  covering  employees  in 
the  maritime  industries.'  In  response  to 
comments  which  suggested  the  need  for 
such  a  special  definition,  the 
Department  is  publishing  for  comment 
proposed  paragaph  (c)(2)(iii)(B).  The 
proposal  defines  the  geographic  area 
covered  by  plans  covering  employees  in 
the  maritime  industries  in  terms  of  ports 
of  embarkation  because  it  appears  that 
these  are  the  most  appropriate  territorial 
reference  points  for  such  plans.  The 
proposal  provides  that  the  geographic 
area  covered  by  a  plan  that  covers 
employees  in  a  maritime  industry 
consists  of  any  port  of  embarkation  at 
which  employers  hired  employees  for 
whom  contributions  have  been  made  or 
have  been  required  to  be  made  as  of  the 
time  that  the  payment  of  benefits 


'  In  relevant  part,  section  203(a)(3)(B)  provides 
that — 

(B)  A  riglit  to  an  secured  benefit  from  employer 
contributions  shall  not  be  treated  as  forfeitable 
solely  because  the  plan  provides  that  the  payment 
of  benefits  is  suspended  for  such  period  .as  the 
employee  is  employed,  subsequent  to  the 
commencement  of  payment  of  such  benefits — 

(ii)  In  the  case  of  a  multiemployer  plan,  in  the 
same  industry,  in  the  same  trade  or  craft,  and  the 
same  geographic  area  covered  by  the  plan,  as  when 
such  benefits  commenced. 


commenced  or  would  have  commenced 
if  the  employee  had  not  returned  to 
employment. 

It  should  be  noted  that  the 
Department  has  decided  to  adopt,  with 
certain  modifications.  S  2530.203-3  as 
proposed.  This  final  regulation  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  Persons  who  are  interested  in 
commenting  on  proposed  S  2530.203- 
3(c)(2)(iii)(B)  should  refer  to  the  adopted 
portions  of  §  2530.203-3  in  order  to 
appreciate  how  this  proposed  paragraph 
would  operate  in  the  context  of  the 
regulation  as  a  whole. 

Statutory  Authority 

Paragraph  (c)(2)(iii)(B)  is  proposed 
under  the  authority  contained  in 
sections  203(a)(3)(B)  and  505  of  the  Act 
(Pub.  L  93-^.  88  Stat.  854,  894.  29 
U.S.C.  1053, 1135)  and  section 
411(a)(3)(B)  of  the  Internal  Revenue 
Code  of  1954. 

S  2520.203-3  Suspension  of  pension 
benefits  upon  reemployment  of  retirees. 

«  *  *  *  • 

[c]  Section  2(^(a)(3)(B)  Service.  *  *  * 

[1)  Multiemployer  plana.  *  *  * 

(iii)  Geographic  area  covered  by  the 
plan.  *  *  * 

(B)  The  geographic  area  covered  by  a 
plan  that  covers  employees  in  a 
maritime  industry  consists  of  any  port  of 
embarkation  at  which  employers  hired 
employees  for  whom  contributions  were 
made  or  were  required  to  be  made  as  of 
the  time  the  payment  of  benebts 
commenced  or  would  have  commenced 
if  the  employee  had  not  returned  to 
employment. 

*  *  fk  *  • 

Signed  at  Washington,  D.C.  this  19th  day  of 
January  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration. 
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